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WEDNESDAY, JULY 6, 1955 


Unrrep States SENATE, 
COMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
SUBCOMMITTEE ON AVIATION, 
Washington, D. C. 

The committee met at 10:30 a. m., in room G-—16, United States 
Capitol, Senator A. S. Mike Monroney (chairman of the subcommit- 
tee) presiding. 

Present: Senator Monroney and Senator Bible. 

Also present: Senator Chavez. 

Professional staff member assigned to this hearing: Edward C. 
Sweeney, aviation counsel. 

Senator Monrongry. The Subcommittee on Aviation will come to 
order. Senator Chavez, would you care to come up and sit with us, sir 

Senator Cuavez. Thank you. 

Sen: itor Monroney. We are considering a bill introduced by Senator 
ona S. 218. This bill would authorize and direct the Adminis- 

ator of Civil Aeronautics to pay to the town of Clayton, N. Mex., 
a of funds appropriated under the Federal Airport Act an amount 
equal to the prescribed United States percentage share of the total 
project costs incurred by the town for airport development under 
grant agreement C4ca—5800 less any amounts heretofore paid by the 
Administrator to the town under such contract, specifically relieving 
the town of any liability to the United States to refund any portion 
of such prior payments. 

We are honored today to have the distinguished chairman of the 
Public Works Committee here, and chairman of the Military Appro- 
priations Subcommittee, who is the author of the bill. 

I would like to make the bill a part of the record. 

(The bill is as follows:) 

[S. 218, 84th Cong., Ist sess.] 
A BILL For the relief of the town of Clayton, New Mexico 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembed, That in the administration of the Federal 
Airport Act, costs incurred by the town of Clayton, New Mexico, for construction 
of an administration building (including that part of such building constituting 
an auditorium or pilots’ clubroom) and a fire reservoir which was designed and 
constructed to be usable as a swimming pool, pursuant to a grant agreement for 
airport development entered into on June 29, 1949, between such town and the 
Administrator of Civil Aeronautics (contract numbered C4ca-—5800), shall be 
held and considered allowable project costs within the meaning of such Act, and 
such town is hereby relieved of all liability to the United States to refund any 


amounts based upon such costs heretofore received by it under such agreement. 
Seo. 2. The Administrator of Civil Aeronautics is authorized and directed to 


1 
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pay, out of any funds available for the making of payments to public agencies 
for airport development under the Federal Airport Act, to the town of Clayton, 
New Mexico, an amount equal to 56.90 per centum of the total project costs in- 
curred by such town for airport development under contract numbered C4ca—5800, 
less any amounts heretofore paid by the Administrator to such town under such 
contract. 


Senator Monronry. Before calling the first witness, I will submit 
for the record, if there is no objection, reports received from two 
departments: the Department of Justice and the Civil Aeronautics 
Board. These reports express no comments on the bill. 

I will also submit for the record when Mr. Rothschild testifies a 
report received from the Secretary of Commerce, dated March 22, 
1955. When Mr. John H. Martiny, legislative attorney for the Comp- 
troller General testifies, I will submit the report for the Comptroller 
General, dated February 8, 1955. 


(The documents referred to above are as follows :) 


DEPARTMENT OF JUSTICE, 
OFFICE OF THE Deputy ATTORNEY GENERAL, 
Washington, January 21, 1955. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D.C. 

Dear SENATOR: This is in response to your request for the views of the Depart- 
ment of Justice concerning the bill (S. 218) for the relief of the town of 
Clayton, N. Mex. 

The bill has been examined but since the subject matter thereof is not related 
to any of the activities of the Department of Justice, we would prefer not to 
offer any comment concerning it. 

Sincerely, 
Wit1iaM P. Rocers, Deputy Attorney General. 


Civ1L AERONAUTICS BOARD, 


Washington 25, March 22, 1955. 
Hon. WARREN G. MAGNUSON, 


Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D.C. 
Dear SENATOR MAGNUSON: This is in reply to the request in your letter of 


January 14, 1955, for a report on S. 218, a bill for the relief of the town of 
Clayton, N. Mex. 

The bill relates solely to certain project costs for airport development under 
the Federal Airport Act pursuant to a grant agreement between the town of 
Clayton, N. Mex., and the Administrator of Civil Aeronautics. Inasmuch as 
such matters come within the province of the Secretary of Commerce in the ad- 
ministration of the Federal Airport Act, and do not directly pertain to the 
activities of the Board, we have no comment to offer on the proposed legislation. 


The Bureau of the Budget has advised that it has no objection to the sub- 
mission of this report. 
Sincerely yours, 


Ross Riztey, Chairman, 

Senator Cuavez. Mr. Chairman, this is a simple matter as far as 
the town of Clayton is concerned. We have our city manager with 
us this morning and two other citizens. Y 

The difficulty arose as the result of an application made by the city 
of Clayton to construct, under CAA rules and regulations and au- 
thority, an airport. They made the application and the application 
was accepted and the airport was constructed according to the plans 
and specifications and ideas of CAA, ; 

Clayton told them what they wanted and their plans were made 
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accordingly. It appears now that the plans did not jibe completely 
with what they thought an airport should be, as a result of which the 
Department of Commerce, now, through that particular agency, CAA, 
is trying to collect from the city of C layton for work that was done 
in the airport at the instance of CAA itself under their approval, 
under their specifications, under their own plan. 

But I would rather have Mr. Edmondson, who is the city manager, 
and who knows the story from the start to now, to tell you about this 
bill. 

Mr. Edmondson, are you ready ? 

Senator Monroney. Will you come forward and take a seat here, 
Mr. Edmondson. 


STATEMENT OF MANSON EDMONDSON, CITY MANAGER, 
CLAYTON, N. MEX. 


Senator Cuavez. I have known his family for many, riany years. 
His father and mother were very close friends of mine. We were 
next-door neighbors. Clayton is only 14 miles from the Oklahoma 
line. 

Senator Monroney. Right up against the Panhandle. 

Senator Cuavez. Yes. You may proceed if you are ready, Mr. 
Edmondson. 

Senator Monroney. We are very glad to have you here, Mr. Ed- 
mondson, and appreciate you making the statement for the city of 
Clayton in your own way. 

Mr. Epmonpson. I might give you some history, to begin with. 
Before doing so, I will submit for the record, Senator, the summary 

and report I have prepared on the Clayton Municipal Airpark project. 

Senator Monrongy. Without objection the report will be admitted. 

(The document referred to follows :) 


SUMMARY AND REPORT ON CLAYTON MUNICIPAL AIRPARK 
(Federal Aid Project No. 9-29-001-7) 


This summary and report is prepared by Manson Edmondson, city manager 
of the town of Clayton. The writer has served in this capacity since 1943 and 
has been in the employ of the town of Clayton since 1930, having lived in and 
about Clayton since 1912. 

The writer and Charles D. Alsup, city attorney, have been authorized to rep- 
resent the town of Clayton in this matter by resolution duly adopted at the 
regular meeting of the Board of Trustees of the town of Clayton held on 
Monday, June 27, 1955. 

The Clayton Municipal Airpark was originated by leasing a section of land 
about 1928, and in 1948 an additional one-half section was acquired, making 
a total of 968 acres. The town of Clayton owns all of the lands pertaining to 
the Clayton Municipal Airpark, and efforts have been made by the town of 
Clayton to improve and enlarge upon this airport since 1928 on up to the pres- 
ent day. Clayton is where airmail service was first instituted in 1914. 

In 1941 and numerous times subsequent thereto the town of Clayton offered the 
use of the Clayton Airport to the Air Force. In 1946 the town of Clayton made 
a project request for Federal aid to the Civil Aeronautics Administration. There 
was much correspondence with Mr. E. C Metz, district airport engineer, and 
during the same period of time we made application with the Texas-New Mexico 
Airlines for air service in Clayton. In the early part of 1947, we had correspond- 
ence with Mr. L. C. Elliott, who was regional administrator of the CAA, relative 
to our proposed airpark improvement. There was much correspondence with 
Mr. E. C. Metz, relative to a master plan for our airpark. In February of 1947 
Mr. Metz met with the mayor, city council, and a committee of businessmen in 
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connection with the development of our airpark. In August of 1947 we began 
to correspond with the regional administrator, Mr. L. C. Elliott, as to financing 
and preparations of our proposed project. It was at this time that the project 
No, 9-29-001-7 was assigned to the Clayton Municipal Airpark. In 1948 the 
town of Clayton acquired the services of the consulting engineering firm, Herken- 
hoff & Turney, of Santa Fe, N. Mex., to do the engineering on the Clayton Munici- 
pal Airpark. 

In the early part of 1948 Mr. Witt, architect, who was employed by the Civil 
Aeronautics Administration, discussed the plans that we had proposed, and at 
this time our verbal description of the proposed project, which included a fire 
reservoir “swimming pool,” was given the Civil Aeronautics Administration. 

As is usual, during the planning stage and discussion, there was much visita- 
tion and preperation and in the discussions in Clayton we visited with Mr. S. E. 
Travis, Jr., and Mr. Phil Tocker, Mr, Travis being superintendent of airports 
branch, and Mr. Tocker being legal adviser, both being with the regional office in 
Forth Worth, Tex. 

In 1948 the town of Clayton made a request to the War Assets Administration, 
through the Civil Aeronautics Administration, for a number of items for use 
in our municipal airport, but we never were able to obtain any of this ma- 
chinery. 

In July of 1948 Mr. C. R. Seybold sent us a model set of plans, airport paving 
manual, airport design manual, airport drainage manual, airport turfing manual, 
and technical standard order No. N-5. In July of 1948, we submitted by letter 
a detailed cost estimate, as prepared by the writer, to the CAA in Santa Fe, 
The estimated cost at that time was $136,968.30. 

On September 7, 1948, the writer received a letter from Mr. Seybold which 
stated, “Proceed with the design and construction of the swimming pool, just 
as though it were an eligible Federal-aid project, with the definite understanding 
that the review committee may decide that this portion of the project is ineligible 
for Federal participation.” On October 2, 1948, Mr. S. E. Travis, Jr., and Mr. 
Seybold flew to Clayton and reviewed our proposed plans, which included the 
swimming pool and the pilots lounge and all proposed improvements. 

In November of 1948 we explained again our proposed plan to the representa- 
tive from the regional CAA office and were encouraged to submit these plans 
again. In December of 1948, after many visitations with officials of the Civil 
Aeronautics Administration, we instructed our engineers to continue with the 
master plans, so that such plans could be submitted to the Civil Aeronautics 
Administration. 

In December of 1948 and January of 1949 we had requested that the major 
part of the work on our airport improvement be done by force account by the 
town of Clayton. The writer received a letter on January 21, 1949, from Mr. C. R. 
Seybold which stated that our application for force account, in excess of $15,000 
Federal share, would be approved, and in the same letter Mr. Seybold stated, 
“We have positive indications that the application for Federal aid in connection 
with the fire reservoir and its pertinences will be approved, provided again that 
we can establish sufficient written justification.” 

In promoting this project sec. 36, T. 26 N., R. 35 E., Union County, N. Mex., 
was purchased from the State land office. The surface lands were sold to the 
town of Clayton, and Mr. Guy Shepard, Commissioner of Public Lands, informed 
the writer that they would make the proper restrictions on the oil and mineral 
rights that were owned by the State of New Mexico, so that the Clayton Municipal 
Airpark would be protected, and in his letter of May 19, 1949, he made the fol- 
lowing statement: “Appropriate notation will be made of this restriction upon 
the tract books of the land office.” 

On May 20, 1949, our engineers submitted to the district airport engineer of 
Santa Fe the proposed construction dates. 

On June 16, 1949, the writer received a telegram from the Civil Aeronautics 
Administration which stated: “Clayton grant offer has been authorized and 
should be in this office next week. Construction cannot start until information 
and changes requested in meeting of June 14 are submitted to this office and 
Clayton accepts the offer.” 

It was during this time that Mr. Phil Tocker visited us in Clayton and made 
his report to Mr. S. EB. Travis, Jr., superintendent, Airports Branch, Fort Worth, 
Tex., and Mr. Travis wrote the writer on June 18, 1948, stating that he believed 
that our proposed development program would be more favorably received if we 
would designate our airport as the “Clayton Municipal Airpark,” and also stated 
that we should present our preliminary plans to district airport engineer at 
Santa Fe as soon as possible. 





AIRPARK PROJECT SETTLEMENT FOR CLAYTON, N. MEX. 5 


On June 18, 1949, the writer received a telegram from Mr. Seybold which stated : 
“Breakdown of cost for powerline, waterline, building and access road on Clay- 
ton Municipal Airpark approved. You are authorized to begin construction at 
once. Advise by wire starting date.” The starting date was July 18, 1949. Mr. 
Floyd Hake was the low bidder and started work on the fire reservoir construc- 
tion and runway construction August 18, 1949. 

Work was started on the waterline, powerline, and building, the town of Clay- 
ton doing this work under force account, and the laws of the State of New Mexico 
were complied with in purchasing the materials used in doing this. The town 
of Clayton and our engineers were constantly in touch with the district airport 
engineer in all phases of finance and construction, and we were informed from 
time to time by Mr. Seybold and Mr. Leary of the Civil Aeronautics Administra- 
tion that our procedure was satisfactory, that our accounting was satisfactory, 
and that the engineering and supervision was satisfactory. 

In October of 1949 after we had proceeded with construction we saw that the 
total cost of construction would be somewhat less than the amount the review 
commission, headed by Mr. Lee, had insisted that we set out in the final applica- 
tions; and it was therefore made possible for us to increase the size of the pilots 
lounge, inasmuch as the total cost, even with such addition, would be consider- 
ably less than the total approved amount. On November 15 the writer received 
a telegram from Mr. Kimbell, district airport engineer, stating: “Our Fort Worth 
office has advised that change order No. 1 on your force account, airport project, 
has been approved.” The approval that the regional office received was from 
Mr. D. W. Rentzel, Administrator of Civil Aeronautics. 

As the force account work and the contract work on the project progressed, 
our accountant and city clerk, Mr. W. L. Adams, sent our financial reports and 
requests for payments of the town of Clayton, along with the reports of our 
engineer, to the regional office in Fort Worth, Tex., to which the payments were 
made by the CAA, and the accounting was approved by the accounting depart- 
ment of the CAA, and we received a final inspection approval from M. W. J. 
Leary on March 1, 1950. 

The final inspection was made by Mr. Kimbell, Mr. Leary, our engineer Mr. 
Turney, and the writer, and as we made this inspection the CAA representatives 
commented, from time to time, upon condition of the building, runways, 
and fire reservoir. At the time of this inspection we were told that final settle- 
ment would be made in the near future because of the efficiency with which this 
project had been prosecuted during the total construction period. At the same 
time there were many favorable comments relative to the manner in which this 
project had been pushed to completion and also relative to the efficiency of 
finance, as well as comments as to this project being one of the few that had 
not asked for additional money, and of the fact that we were not using all of 
the money that was allocated. In short everyone concerned was very well pleased 
with the project. 

On March 6, 1950, Mayor Douglas Cornwall received the following communica- 
tion from the acting regional administrator : 


Subject: Amendment to grant agreement, Clayton Municipal Airpark, Clayton, 

N. Mex. Project No. 9-20-001-7. 

Hon. Dovueitas CoRNWALL, 
Mayor, Town of Clayton, Clayton, N. Mex. 

DeAaR Mayor CorNWALL: Reference is made to grant agreement on the subject 
project between this Administration and the town of Clayton, N. Mex., dated 
June 23, 1949, and accepted on June 29, 1949. 

The Administrator has authorized me to present the attached amendment, 
modifying the project description on the subject project. 

If the amendment is satisfactory, it should be executed in sextuple by officials 
duly designated to take such action by a resolution of your governing body. Such 
resolution should be in the same form and quoting in full the amendment author- 
ized to be accepted as was passed by your governing body in connection with the 
grant offer. The original and four copies of the resolution should be delivered 
to our district airport engineer at Santa Fe, N. Mex. You should retain the 
sixth copy of the amendment. 

Very truly yours, 
J. R. JAYNES, 
Acting Regional Administrator. 


65183—55———-2 
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The following is the grant agreement sent by the Acting Regional Adininis- 
trator: 


AMENDMENT TO GRANT AGREEMENT C4ca—5800, CLAYTON MUNICIPAL AIRPARK, 
CLAYTON, N. MEx., Progect No. 9—29—-001-7 


Whereas the Administrator of Civil Aeronautics has determined that, in the 
interest of the United States, the Grant Agreement between the Administrator 
of Civil Aeronautics, acting for and on behalf of the United States, and the Town 
of Clayton, New Mexico, accepted by said Town of Clayton on June 29, 1949, 
should be amended as hereinafter provided : 

Now, THEREFORE, WITNESSETH : 

That, in consideration of the benefits to accrue to the parties hereto, the Ad- 
ministrator of Civil Aeronautics, on behalf of the United States, on the one part, 
and the Town of Clayton, New Mexico, on the other part, do hereby mutually 
agree that the described airport development as shown on page 1 of the Grant 
Agreement between the United States and the Town of Clayton accepted on the 
29th day of June 1949, relating to Clayton Municipal Airpark, Project No. 
9—-29-—001-7, reading as follows: 

“Grade NE/SW runway, taxiways and apron; Construct stabilized base 
for apron and approximately 1000’ on each end of runways; Construct fire 
reservoir, administration building, waterline, powerline, and access road” 

is hereby deleted and the following description is substituted in its stead: 

“Grade NE/SW runway, taxiways and apron; Construct stabilized base 
for apron and approximately 1000’ on each end of runways; Construct fire 
reservoir, administration building, waterline, powerline, and access road; 
landscaping in vicinity of administration building and turfing.” 

It being further understood and agreed that the maximum amount of the 
obligation of the United States payable under said Grant Agreement shall not 
be increased by this amendment. 
to said Grant Agreement to be duly executed as of the 27th day of March 
1950. 

UNITED STATES OF AMERICA, 
THE ADMINISTRATOR OF CIVIL AERONAUTICS, 
By J. B. JAYNES, 
Acting Regional Administrator, Region 4. 


It will be noted that in the amendment which was written on June 29, 1949, 
and which we received on March 6, 1950, the only addition was landscaping and 
the fire reservoir and the administration building, as finally constructed, were 
included as allowable project costs without any exceptions and that in this 
agreement it was further understood that the obligation of the United States in 
said grant agreement should not be increased by the amendment and as a matter 
of fact of the $100,000 approved maximum obligation of the United States the 
sum of $89,535.03 Federal aid money was expended, including the sum of 
$5,266.03 which represents the final payment due the town of Clayton which has 
not been paid. Thus, there was a balance in favor of ‘he United States on its 
approved maximum obligation in the amount of $10,464.95, 

It was about this time that a representative from the Administrator’s office 
in Washington, D. C., came to Clayton and interviewed the writer. His name 
was Mr. Merrybella and after the interview he stated that he felt sure that we 
would receive our final payment in the not too distant future. 

From the early part of 1950 to date we have had a number of inspections as to 
the upkeep of our airpark, and have always had favorable approval upon such 
Inspections. 

We in the administration of the tewn of Clayton insisted that the application 
to the Civil Aeronautics Administration be completely reviewed before accept- 
ance, by the Civil Aeronautics Administration, and therefore, after this applica- 
tion was approved by the Administrator, the regional administrator, and the 
district engineer’s office of the Civil Aeronautics Administration, we felt justi- 
fied in believing that the town of Clayton was entering into an agreement that 
had been thoroughly reviewed by the CAA officials, which led us to believe that 
our project would go through to completion and final settlement without any 
question whatever. Had we known that the question of final settlement would 
have been raised, that we would be asked to repay to the Federal Government 
these moneys, and that the Government would later take the position that some 
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portion of the project were not allowable project costs, the town would hever 
have entered into the agreement. In fact, from an economic standpoint, the town 
simply could not have afforded the risk of such a contingency. We operate on a 
close budget, the town’s main source of revenue being its income from its munic- 
ipally owned and operated electric plant and waterworks. 

Respectfully submitted, 


City Manager, Town of Clayton, Union County, N. Mea. 


Mr. Epmonpson. To return to the Clayton Municipal Airpark 
project, I might say that 1 have been manager of Clayton since 1930, 
having lived in Clayton since 1912, and relative to the airport in 
Clayton, the present land of the airport was started as an airport for 
the town of Clayton in 1928 

Senator Monroney. It was one of the early day ones. I don’t re- 
member many cities and towns that had many landing fields of any 
character. 

Mr. EpMonpson. Yes. Under the direction of Mr. Vender, who was 
manager at that time, we started correspondence with the Air Force, 
the CAA, Weather Bureau, and anyone else we could contact to de- 
velop, under their directions, the airport that we have now. 

Senator Cuavez. Speak a little louder so the reporter can hear you. 

Mr. Enmonpson. All right. sir. In 1946 we started to correspond 
with the Civil Aeronautics Administration relative to our present air- 
port. During this time of 1946-47, we had quite a number of wonder- 
ful visits from representatives of the CAA, from the State offices, the 
regional offices, and a few from the Washington office. Some of those 
gentlemen are very good friends of mine. 

As time developed and we went along, we became very good friends. 
In 1947, we gave a history of what we would like to have constructed 
at our airport. It was in our mind that if we could develop the thing 
to create greater interest among the younger people in aviation by 
bringing them to the airport, by recreation such as a golf course, tr ap- 
shoot, target range, and so forth at the airport, which we have done. 
The golf course and target range and a lot of the extras we have put 
there in later years. 

During the time that this was started we visited with the CAA 
representatives many times at the site. 

Sen: itor Monroney. Who were those representatives ? 

Mr. EKymonvson. Mr. 8. E. Travis, Mr. Phil Tocker, and Mr. C. R. 
Seybold are three of those. Mr. Travis, at that time was the airport 
engineer out of Fort Worth. Mr. Phil Tocker was advisory counsel, 
I be lie te an attorney, ta the CAA in the regional office. 

My R. Se ybold was district airport engineer at Santa Fe. There 
were abloanetdl is hie to remember names unless I go hese oh the 
files—that we visited with. 

As we explained what we would like to have, or a dream that we 
would like to develop, it entered into the water situation. Firstly we 
needed more water for fire fighting if necessary. That is when the 
fire reservoir was talked of. and naturally with a fire reservoir, if 
there is a hole in a dry country, the boys want to swim, so it was 
developed along those lines. 

Senator Monronry. This reservoir was built at the time the airport 
was constructed. 
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Mr. Epmonpson. Original application included the fire reservoir, 
yes, 

Senator Monroney. Was it flat ? 

Mr. Epmonpson. It is a hole dug in the ground and concrete sides 
and bottom. At the time we made the application and as a review of 
the plans and specifications, a meeting in Santa Fe at Mr. Seybold’s 
office, which was attended by Mr. Lee from the Fort Worth office as a 
review committee of the original plans and specifications. 

Senator Monronry. That wasn’t Mr. Fred Lee, the Civil Aero- 
nautics Administrator ¢ 

Mr. Epmonpson. No, sir. It was the engineer. At the time we 
went over the plans and specifications which were drawn by our 
engineer, Mr. Turney of Herkenhof and Turney of Santa Fe. There 
were a few slight changes in the plans and specifications—detailed 
changes, and before this application was made and the corrections 
made we were notified by the different offices, the Fort Worth office 
and the Santa Fe office—to go ahead and put in our application as they 
felt that the total plans and specifications would be approved by the 
Washington office. 

Senator Monroney. Who told you that, Mr. Edmondson? Was 
there a letter telling you to do that or anything ? 

Mr. Epmonpson. Yes, sir. I have a letter, September 7, 1948. It 
was written by Mr. C. R. Seybold. 

Senator Monroney. Do you have that letter for the record or a 
copy of it, or would you care to read it into the record ? 

Senator CuHavez. Can you locate it? 

Mr. Epmonpson. Yes. 

(The document referred to follows :) 


DEPARTMENT OF COMMERCE, 
Civit AERONAUTICS ADMINISTRATION, 
Santa Fe, N. Mex., September 7, 1948. 


Subject : Proposed Municipal Airport, Clayton, N. Mex. 


Mr. MANSON EDMONDSON, 
City Manager, Clayton, N. Meg. 

Dear Mr. EpMonpson: With further reference to our letter of August 2 con- 
cerning additions and improvements to the Municipal Airport at Clayton, your 
proposal has been reviewed by the chiefs of the Engineering Division, Opera- 
tions Division, and the Assistant Superintendent of Airports in our regional 
office. They are of the opinion that there should be no question as to the eligibility 
of the improvements to the runways and landing area, the construction of an 
administration building, with the special considerations which you have enumer- 
ated, the extension of the utility lines and the construction of an access road. 
However, there appears to be a very serious question as to the eligibility of the 
cost of a swimming pool. 

Regarding the swimming pool there are probably two courses of action open 
to the city, which are as follows: 

Construct the swimming pool with your own funds and without recourse 
to Federal aid, or 

Proceed with the design and construction of the swimming pool just as 
though it were an eligible Federal aid project, with the definite understand- 
ing that the review committee may decide that this portion of the project 
is ineligible for Federal participation. 

You are to be congratulated on securing the services of the engineering firm 
of Herkenhoff & Turney of Santa Fe to assist you in the preparation of plans 
and specifications for your project. They have already been in touch with this 
office concerning CAA requirements. 

Very truly yours, 
C. R. Srysorp, 
District Airport Engineer. 





TT 


AIRPARK PROJECT SETTLEMENT FOR CLAYTON, N. MEX. 9 


Senator Monroney. Go ahead with your testimony and you can sub- 
mit it later. 

Mr. Epmonpson. That was in 1948, which said: 

Proceed with the design and construction of the swimming pool just as though 

it was an eligible Federal-aid project, with the definite understanding that the 
review committee may decide that this portion of the project is ineligible for 
Federal participation. 
Then after the plans and specifications were submitted, which included 
the fire reservoir and swimming pool, the Civil Aeronautics Admin- 
istration accepted those, sent them to the regional office in Fort Worth, 
and the regional office of Fort Worth—lI do not know the names of the 
review committee but S. E. Travis, Jr., and Phil Tocker, I believe, 
were on that committee—sent the entire plans and specifications to 
the Washington office. 

Senator Monroney. You do not know whether they sent them in 
with their approval or not ? 

Mr. Epmonpson. These gentlemen—S. E. Travis and those gentle- 
men whom we contacted—were encouraging us and were interested 
in our developing this type of airport in our area. They were enthusi- 
astic about it, but whether they sent it to the Washington office with 
their approval, I do not know. 

This application and specifications re:nained in the Washington 
office for quite sometime. We sent out telegrams to the Washington 
office and to the other offices of CAA because we were anxious to pro- 
ceed with work at that time. 

I might reiterate here again that in making the application for this 
construction we asked if it would be permissible for the town of Clay- 
ton, with its construction material, to build a portion of this con- 
struction such as the building on force account project, which wasn’t 
permitted by the CAA regulations. The CAA would not participate— 
under the rules at that time it would not participate—in their portion 
of more than $50,000: we received the approval for us to construct on 
force account in excess of the $15,000. 

Senator Monroney. You mean they decided they would put in 
more than $15,000. 

Mr. Epmonpson. No, sir, they decided they would give us approval 
to construct ourselves, 

Senator Monroney. But their contribution would be limited to 
$15,000 ? 

Mr. Epmonpson. No. Their contribution would exceed $15,000. 

Senator Monroney. I see. In other words, they gave you permis- 
sion to use the force account and took off a ceiling of $15,000 and 
said you could go over that amount ? 

Mr. Epmonpson. Yes, sir. In promoting this project we also had 
been acquiring land. We had a 640-acre section that was State-owned 
land. The town of Clayton purchased the land. Also, 320 acres just 
adjacent to it and east was owned by the SCS. We obtained that 
land, also, the town owning the section and a half of land for the con- 
struction. There seemed to be a question at that time with the Civil 
Aeronautics Administration whether they could construct a portion 
of this construction on lands that we were just leasing, so we obtained 
the ownership of the full section and a half: as we received approval 
and started construction of the airport in 1949, which we started by 
letting contract for the ranway work and for the fire reservoir work. 
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The contractor was Mr. Floyd Hake of Santa Fe, N. Mex., our en- 
gineers handling all of the plans and specifications and through the 
CAA office. 

Then on the force account work we in Clayton complied with all 
the laws of the State of New Mexico by calling for bids and accepting 
bids on all materials used. After the start of construction our first 
application was made to the CAA, if I may refer to them as CAA, 
for the first part payment with us. Their auditor came to Clayton 
and reviewed our method of bookkeeping, which at that time was 
in charge of Mr. W. L. Adams who was a CPA in New Mexico and 
we received wholehearted approval from the CAA on our bookkeeping 
and accounting. 

Therefore, we felt that everything was in order and that there wasn’t 
any question about the construction that we were doing. So as we 
proceeded in construction of the force account and building, we found 
that we would not use all of the Federal money and we asked for an 
extension in the size of the building, stating that we could construct 
the building as extended and still not use the full project amount of 
$175,000. 

Senator Monronry. That was the Federal contribution of $175,000 
or was that the total ? 

Mr. Epmonpson. That was the total. 

Senator Monronry. The Government’s share was 50 percent of that 
wh ag : 

Mr. EpMonpson. 56.9 percent, I believe was the Government’s share. 
As we proceeded with construction we had CAA engineers and our 
engineers, as well as myself as an engineer, on the project. We had 
no disagreements or disapprovals. We went right along with every- 
body’s approval. We finished construction. The accounting and 
everything went right along each month as requests for payments 
were made. The Civil Aeronautics Administration from the Wash- 
ington office gave us approval of the requested extension, or No. 1 
extension, on the building itself. This approval was handed down 
through the district office and the regional office to us by letter and 
by telegraph. 

Senator Monronery. Do you have those letters that you could place 
in the record ? 

Mr. Arsup. We have a telegram here, sir. We made copies of it. 
This is from Kimbell, the district airport engineer. That is on the 
granting of the extension of the building. 

Senator Monroney. Would you care to read that? 

Mr. Atsup. Telegram addressed to Manson Edmondson, City Man- 
ager, Clayton, N. Mex. 

“Senator Monronry. What date? 

Mr. Ausup. November 15, 1949, 4 p. m.: 


Our Fort Worth office has advised that change order No. 1 on your force 

account airport project has been approved. 
KIMBELL, 
District Airport Engineer. 

Mr. Kimbell replaced Mr. C. R. Seybold at the Santa Fe office. 

Senator Monroney. Give it to the reporter. 

That was for the full extension of the building? 

Mr. Ausup. Yes, sir. That was the only request made on the build- 
ing, sir. We had one other extension that we asked for. It was not 





AIRPARK PROJECT SETTLEMENT FOR CLAYTON, N. MEX. 11 


on the building: It was on landscaping and natural gas line to extend 
from the westerly edge of the airport into the airport building, which 
is approximately 3,300 feet in length. The water line and ‘electric 
power line was done by the town of Clay ton’s utilities. 

The town of Clayton owns and operates its own utilities, both water 
and electric, production and distribution. We constructed the lines, 
furnished the water and electric lines out there, at quite a bit cheaper 
rate than what it was estimated by CAA at the time of the application. 
We finished the total construction—the contract work by Mr. Floyd 
Hake and the force account construction by the town of Clayton, which 
was the building and appurtenances—in a reasonable length of time— 
we think, a record-breaking time. Mr. W. J. Leary, engineer for the 
district office at Santa Fe visited us quite often on inspection tours 
and as I remember, verbally we had no controversy whatever on con- 
structing according to what we would like to have. 

Naturally we as a town were interested in constructing a building, 
not for just now, but for the future, and we endez :vored to do it that 
way. That is about all except that Mr. Kimbell, Mr. Leary, Mr 
Turney and myself made the final inspection on the total works and 
the total works was approved under the direction of the CAA en- 
gineers who made the inspection. 

Senator Monroney. What was that date ? 

Mr. Ausup. That was on March 1—no—just a minute. 

Senator Monroney. Can you supply that for the record later ? 

Mr. Ausup. Yes, sir. 

Senator Monronery. In this inspection did they approve it as con- 
forming to all Civil Aeronautics Administration plans ? 

Mr. Ausup. Yes, sir. It was approved according to the plans and 
the additions, and our engineer, of course with the CAA, is to con- 
struct or furnish as-is plans on the final inspection and these are the 
as-is plans. 

Senator Monronrey. And they were approved by the Civil Aero- 
nautics inspectors. 

Mr. Atsur. They were approved by Civil Aeronautics. 

Senator Cuavez. Will you permit me to ask a question ? 

Senator Monronry. Please do. 

Senator Cuavez. The project was finally concluded ? 

Mr. Ausup. Yes, sir. 

Senator Cuavez. Did you have a formal dedication of the project? 

Mr. Atsur. Yes, sir, we had a formal dedication at the time. Mr. 
Travis, Mr. Kimbell, Mr. Leary, our engineers—we had quite an open- 
ing at the time, and dedication. 

Senator Cuavez. And they participated ? 

Mr. Ausup. They participated; yes. They had a number of CAA 
representatives there. 

Senator CHavez. I may say this, Mr. Chairman, if you will per- 
mit me: I know the place. The way to express it: it is a little town. 
The social life of the whole community is involved in the surround- 
ings. The little swimming pool became part of the reservoir for 
the use of the little airport and they had the golf course all around 
there. Whenever they have any funetions for outside people they 
use it. It is a very well done job and I know the town is very proud 
of it. As a matter of fact, all of New Mexico is very proud of it. 
There is nothing better. There is larger but nothing better. 
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Senator Monronry. They have regular hard surface runways? 

Mr. Ausup. The one runway we have is a built-up runway. It is 
not a hard surface. It is caliche. The other runways we have are 
sod runways. We roll and maintain those runways each year. The 
last inspection we had from CAA has been something over a year 
ago. We received a comment at that time of the evidence shown 
of proper maintenance. I might state also, in the use of this build- 
ing the last 3 years, the Army in moving through Clayton has sta- 
tioned—this last year it was 200 men and officers overnight, using 
the full facilities of the airport. It being a bad night they slept in 
the building, ate in the building, and there was no charge. 

The Boy Scout representatives from the Carolinas, Eastern States, 
stay over with us during the summertime, and swim in the summer- 
time atnocharge. Weare proud of it. 

Senator Cxavez. Mr. Edmondson. Will you state to the chair- 
man: What appears to be the difficulty as between the town of Clay- 
ton now and the Civil Aeronautics Administration ? 

Mr. Epmonpson. Yes, sir. The Civil Aeronautics Administration 
upon final review, some 2 years after completion—as you understand, 
the final payment of CAA is withheld, a percentage of it, until the final 
approval. This $5,300 never was paid to the town. I insisted that 
final settlement be made of that. Eventually, in about 2 years I be- 
lieve, we received our first notice that the construction of the airport 
had not complied with the total requirement of the law or words to 
that effect, and that we owed them $12,900.09 besides the cancellation 
of the $5,300 that was due us. I believe the exact amount of the $5,300 
is $5,268.03. 

Senator Monronry. That was about how long after the airport had 
been accepted ? 

Mr. Epmonpson. About 2 years. 

Senator Monroney. About 2 years after that before you were ad- 
vised in anyway as to what the settlement would be ? 

Mr. Epmonpson. We were advised that the thing was in question 
and it was in the hands of the Washington office, as far as the amount. 

Senator Monroney. You got the amount finally that they claim 
you owed ? 

Mr. Epmonpson. Yes. The attorney has the letter. When I got 
the letter I referred it to the attorney’s office. On final completion of 
the airport the total construction was set up at $135,000 in round fig- 
ures. At final completion, with everything paid, final settlement, all 
completed, we lacked approximately $10,000 of using all of the money. 

Senator Monronry. That had been earmarked for it. 

Mr. Epmonpson. That had been earmarked for that purpose. That 
was the Government part. So we did not request any other additions 
so we could agree to use up the money. We had what we wanted and 
we did not care to ask for any more. 

Senator Monroney. How much did you allow to revert back? 

Mr. Epmonpson. Do you have that, Mr. Alsup ? 

Senator Monroney. Would you state your name. 

Mr. Ausup. Charles Alsup. 

Senator Monroney. City attorney for the town of Clayton ? 

Mr. Atsup. Yes, sir. If the remaining $5,266.03 were paid by the 
city of Clayton the Government’s total contribution would have been 
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$89,560 and their maximum obligation under the grant agreement was 
$100,000. 

Senator Monroney. You may proceed, Mr. Edmondson. 

Mr. Epmonpson. In the construction of this airport we had quite a 
bit of interest in Clayton, of all the different civic groups contributing 
to help finance it, the town of Clayton being unable to finance it in its 
entirety, so the Lions Club donated $5,000. The ladies’ groups do- 
nated landscaping, trees, and things like that. 

Now, about the swimming pool. The fire reservoir that was con- 
structed was not participated in by the CAA to build a fence around 
it for safety, to keep somebody from falling in it, so naturally we 
needed to build a fence. We built it out of cinder block and put a 
shed over it so we would have some backhouses. The Civil Aero- 
natitics participation in that was the hole itself and a pump. 

Senator Monroney. Was what? 

Mr. Epmonpson. The hole and the concrete for this fire reservoir, 
and a 350 gallons per minute pump connected to a fireplug for fire- 
fighting purposes with the remote control of the motor in the building, 
so that it could be turned on for fire-fighting purposes. 

The construction of the fence and much of the landscaping and other 
things around the airport has been done as years proceed. Each year 
we allocate as much as we can to continue to improve and add to the 
airpark, as we call it now. If we had known, which we did not, that 
our idea of an airpark Would not have been approved, we would not, 
Iam sure, have signed an agreement to start with. 

Senator Monroney. Is it a fact, Mr. Edmondson, that you did not 
have perhaps any scheduled airlines into Clayton; did you? 

Mr. Epmonpson. No, sir; we did not. 

Senator Monroney. Not too many airplanes based on the field? 

Mr. Epmonpson. That is one thing we think of in Clayton. At 
about that time you know there was CAA participation all over the 
country. It was very popular. 

In Clayton we feel that we have probably a higher percentage of 
pilots per capita than a lot of other places. We had lots of enthus)asm 
at that time. We had probably 18—at least 18—base planes in Clay- 
ton in private ownership. Naturally we had lots of encouragement 
from our citizens. We had people there that were teaching lessons 
to younger pilots. It was very popular, At the present time I think 
we have six base planes in Clayton. 

The popularity, I believe, has fallen off pretty well all over, as far 
as that goes, but I can say this: We had a two-engine plane in the other 
day. I was there especially. We had over 200 young people out to 
the airport. 

Senator Monronery. But your concept in the town of Clayton was 
not only a landing field and utilities of that kind, but it was also to be 
a part of the city’s municipal program? 

Mr. Epmonpson. Yes, sir. 

Senator Monroney. And no one in the Civil Aeronautics Adminis- 
tration advised you that those things were not going to be eligible or 
that they could not be done; is that correct ? 

Mr. Epmonpson. They said that there would be a question by the 
review committee, but if we gave the justification and the review com- 
mittee passed it we would get it. 
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Senator Cuavez. And you did? 

Mr. Epmonpson. And we got it, yes. 

Senator Monronry. You mentioned the building. I believe that 
telegram concerning the review committee was on the building, wasn’t 
it? 

Mr. Epmonpson. That was on the extension of the building. The 
»ilots’ lounge was 40 feet square. We requested it to be extended to 75 
* 40. 

Mr. Arsup. 100 by 40. 

Mr. Epmonpson. 100 by 40; that is right, with the additional toilets 
on one end for the pilots’ lounge. So that was approved. We thought 
that with the approval of the CAA, knowing that in the beginning the 
letters I wrote explained what we had in mind, and the fire reservoir 
for use of swimming and so forth; and we were asked to go ahead and 
submit the plans as they were and if they passed the review committee 
they would be constructed. 

Senator Monronery. | think the letter you read on the swimming 
pool was subject to the later approval but on the pilots’ lounge and 
addition to the building you apparently had approval on that. 

Mr. Epwonpson. The later approval on the swimming pool was on 
the original plans and specifications which when they came back from 
Washington approved the swimming pool, before we started any con- 
struction whatever. 

Senator Cuavez. When you get to it I wish you and your attorney 
would file those letters with the committee. 

Senator Monroney. Those letters we will have to have, or copies of 
them, because it seems to me that the issue will turn on whether they 
did approve these things or not before you started construction. 

Mr. Ausup. I have copies on some of them here that we might read. 
We do not have full correspondence. Some of the letters were between 
our engineers and the CAA; some of them were between us and the 
CAA, | 
This is the letter that Mr. Edmondson was referring to awhile ago. 
Would you like me to submit a copy or read it ? 

Senator Monroney. Read it if it is not too long. 

Mr. Ausup. This is from the Civil Aeronautics Administration, 
Sante Fe, N. Mex. : 


Subject : Proposed municipal airport, Clayton, N. Mex. 
Mr. MANsoN EDMONDSON, 
City Manager, Clayton, N. Mex. 


Dear Mr. EpMonpson: With further reference to our letter of August 2 con- 
cerning additions and improvements to the municipal airport at Clayton, your 
proposal has been reviewed by the chiefs of the engineering division, operations 
division, and the assistant superintendent of airports in our regional office. They 
are of the opinion that there should be no question as to the eligibility of the im- 
provements to the runways and landing area, the construction of an administra- 
tion building, with the special considerations which you have enumerated, the 
extension of the utility lines and the construction of an access road. However, 
there appears to be a very serious question as to the eligibility of the cost of a 
swimming pool. 

Regarding the swimming pool there are probably two courses of action open 
to the city, which are as follows : 

Construct the swimming pool with your own funds and without recourse to 
Federal aid, or 

Proceed with the design and construction of the swimming pool just as though 
it were an eligible Federal-aid project, with the definite understanding that the 
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review committee may decide that this portion of the project is ineligible for 
Federal participation. 

You are to be congratulated on securing the services of the engineering firm of 
Herkenhoff & Turney, of Santa Fe, to assist you in the preparation of plans and 
specifications for your project. They have already been in touch with this office 
concerning CAA requirements. 

Very truly yours, 
C. R. SEYBOLD, 
District Airport Engineer. 


Senator Bistr. What was the date of that letter ? 

Mr. Atsup. September 7, 1948. 

Senator Monroney. And that was before construction started that 
you were on notice? 

Mr. Atsup. Yes, sir. On December 17, 1948, Mr. Edmondson re- 
ceived this letter from the engineer, William F. Turney. 

Senator Monroney. That was the CAA engineer ? 

Mr. Atsvup. No, sir. That was the consulting engineer hired by the 
town. 


Mr. MANSON EDMONDSON, 
Town Manager, Town of Clayton, N. Mex. 

Deak Mr. EpMoNpDSON: In order to let you know the status of the Clayton 
Airfield, we offer the following information : 

All of the required field surveys and taking of soil samples has been com- 
pleted, and office design has been started. Yesterday I conferred with the CAA 
here in Santa Fe. With a few minor suggestions the proposed administration 
building layout has been approved. Our architect is commencing the architec- 
tural drawings today. 

I read a letter by Mr. Travis concerning the proposed swimming-pool reservoir. 
Mr. Travis has written Washington and has recommended that Washington 
approve the swimming pool. We should have a definite decision on this contro- 
versial item in the near future. 

Very truly yours, 
WILLIAM F.. TuRNEY. 


And that is as close, evidently, as we can get to it. We don’t have all 
the correspondence. 

Senator Monroney. It is as close an approval as you have? 

Mr. Arsur. Yes. 

Senator Monroney. Your engineer understood that Mr. Travis had 
recommended to Washington that it be approved ? 

Mr. Atsup. Yes, sir. 


I have three more letters here. This is also from the CAA, Santa 
Fe office, dated May 14, 1951. 


Mr. MANSON EpMONDSON, 
City Manager, Town of Clayton, Clayton, N. Meg. 

DeEAaR Mr. EpMoNnpDSsON: We called the regional office this morning and inquired 
about the final payment on the Clayton Municipal Airport project. It is being 
processed and you should receive payment within the next 10 days. 

We are indeed sorry that you have had to wait so long for final payment, but 
a project of this type requires more time for processing. 

Very truly yours, 
H. T. KrmMsatt, Jr., 
District Airport Engineer, 
By Brooks W. Rogers, 
Airport Engineer. 


This letter is from the Santa Fe office of the CAA, dated June 12, 
1952, to Mr. Edmondson : 
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Subject: Clayton Municipal Airport, Clayton, N. Mex., project No. 9-29-001-701. 
Mr. MANSON EpMONDSON, 
City Manager, Clayton, N. Mer. 

Dear MANSON: I was giad to learn from your letter of June 10, 1952, that 
the Comptroller General has approved final payment on the subject project. I 
have wired Fort Worth to advise me on the status of your final payment and 
upon receipt of news from them will advise you. I guess that this payment will 
be forthcoming in the near future and sincerely hope so. 

Very truly yours, 
H. T. KIMBELL, Jr., 
District Airport Engineer. 


These letters relate to the $5,200 balance: 


HERKENHOFF & TURNEY, 
Santa Fe, N. Mex., December 17, 1948. 
Mr. MANSON EDMONDSON, 
Town Manager, Town of Clayton, N. Mez. 


Dear Mr. EpmMonpson: In order to let you know the status of the Clayton 
Airfield, we offer the following information: 

All of the required field surveys and taking of soil samples has been completed, 
and office design has been started. Yesterday I conferred with the CAA here 
in Santa Fe. With a few minor suggestions the proposed administration build- 
ing layout has been approved. Our architect is commencing the architectural 
drawings today. 

I read a letter by Mr. Travis concerning the proposed swimming-pool reservoir. 
Mr. Travis has written Washington and has recommended that Washington 
approve the swimming pool. We should have a definite decision on this contro- 
versial item in the near future. 

Very truly yours, 
WILLIAM F.. TURNEY. 


DEPARTMENT OF COMMERCE, 
Civit AERONAUTICS ADMINISTRATION, 
Santa Fe, N. Mez., May 14, 1951. 
Mr. MANSON EDMONDSON, 
City Manager, Town of Clayton, 
Clayton, N. Mer. 

Dear Mr. EpMonpson: We called the regional office this morning and inquired 
about the final payment on the Clayton Municipal Airport project. It is being 
processed and you should receive payment within the next 10 days. 

We are indeed sorry that you have had to wait so long for final payment, but 
a project of this type requires more time for processing. 

Very truly yours, 
H. T. KIMBExtL, Jr. 
District Airport Engineer. 
By Brooks W. Rocers, 
Airport Engineer. 


DEPARTMENT OF COMMERCE, 
CiviL AERONAUTICS ADMINISTRATION, 
Santa Fe, N. Mez., June 12, 1952. 


Subject: Clayton Municipal Airport, Clayton, N. Mex. Project No. 9-29-001-701. 
Mr. MANSON EDMONDSON, 
City Manager, Clayton, N. Mer. 


Dear Manson: I was glad to learn from your letter of June 10, 1952, that the 
Comptroller General has approved final payment on the subject project. I have 
wired Fort Worth to advise me on the status of your final payment and upon 
receipt of news from them will advise you. I guess that this payment will be 
forthcoming in the near future and sincerely hope so. 

Very truly yours, 
H. T. KimMaet1, Jr., 
District Airport Engineer. 
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[Telegram] 


SANTA Fe, N. Mex., November 15, 1949. 
MANSON EDMONDSON, 
City Manager, Clayton, N. Mez.: 
Our Fort Worth office has advised that change order No. 1 on your force 
account, airport project, has been approved. 
KIMBELL, District Airport Engincer. 


DEPARTMENT OF COMMERCE, 
CiviL AERONAUTICS ADMINISTRATION, 
October 16, 1951. 
Subject : Clayton Municipal Airport, Clayton, N. Mex., Project No. 9-29-001-—701. 
Mr. MANSON HpMOoNDSON, 
City Manager, Clayton, N. Mea. 

Dear Mr. EpMonpson: Mr. H. T. Kimbell, Jr., District Airport Engineer, on 
October 8, 1951, in response to your letter of October 2, 1951, concerning final pay- 
ment on subject project, wrote you that this office would advise you directly with 
respect to the status of your payment. 

The matter of the final payment on the project was acted upon by our regional 
grant review committee on August 9, 1951, and the complete file together with 
the recommendations of the regional committee has been referred to Washington 
for final action. 

We expect final advice from our Washington office momentarily. Mr. Kiinbell 
is being kept advised of the status of this payment and will inform you of any 
and all developments. 

I regret that this delay has been incurred. However, as you know, this project 
involves some rather unusual complexities and because of same it has been nec- 
essary for us to clear all matters concerning final payment with our Washington 
office. 

Very truly yours, 
S. E. Travis, Jr., 
Chief, Airports Division. 


DEPARTMENT OF COMMERCE, 
CiviL. AERONAUTICS ADMINISTRATION, 
Washington, November 17, 1949. 
Hon. DENNIS CHAVEZ, 
United States Senate, Washington 25, D. C. 

My Dear SENATOR CHAVEZ: Reference is made to a telephone conversation of 
November 10, 1949, between Mr. Walker of your office and Mr. C. J. Winger of 
this Administration, relative to the application of the town of Clayton, N. Mex., 
for an extension to the administration building located at the airpark. 

This is to confirm the above referred to telephone conversation and advise you 
that our regional office at Fort Worth, Tex., has been informed that no objection 
would be interposed to their recommended approval of a change order permitting 
the construction of an extension to the administration building, as requested by 
the town of Clayton. 

If I can be of any further assistance to you in this matter, please feel free to 
eall upon me. 

Sincerely yours, 
E. N. STurHAHN, 
Acting Administrator of Civil Aeronautics. 


Senator Cuavez. Have they ever received that money ? 

Mr. Atsup. No, sir. The Comptroller General later made a full re- 
port to the Civil Aeronautics Administration. We received a copy 
of his letter, and it apparently is the Comptroller’s position that the 
Civil Aeronautics Administration, under the Federal Airport Act, did 
not have the power or the authority to approve these questionable 
items, and that is evidently their position in the matter. 
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Senator Monronry. What was the date of that last letter you read ¢ 
Mr. Ausup. That was June 12, 1952. 

Senator Monroney. On June 4, 1952, the Comptroller General re- 
versed decision on that. 

Mr. Ausup. This was from the district airport engineer at Santa Fe 

Se nator Cuavez. What is the legal staus as you understand it of 
the Civil Aeronautics and the town of Clayton? Are they trying to 
collect some money back outside of not giving you what you think you 
are entitled to? 

Mr. Ausur. The Civil Aeronautics authority, based upon the in- 
formation contained in the Comptroller’s report, has requested that 
the town reimburse the Government in the amount of $12,000. 

Senator Monroney. $12,909.90. 

Mr. Ausup. Yes, sir. 

Senator Bratz. When was that requested ? 

Mr. Atsup. That was made on June 21, 1953. 

Senator Brere. What has happened from that date to the present 
time? That was 2 years ago. 

Mr. Arsur. Yes, sir. We denied that the town was liable there. 
We denied that the town should reimburse, and requested the Civil 
Aeronautics Administration to make the final payment that was due 
us. Then we received a couple of other letters requesting the reim- 
bursement, and we have denied them. 

Senator Brete. In the letter-writing between the CAA and the town 
of Clayton, has there been any action filed or suit to recover the money ? 

Mr. Ausup. There has not been any suit. There is intimation that 
some means of collection will be taken unless we do reimburse the 
government. 

Senator Brete. That position has gone on for a period of 2 years. 

Mr. Arsup. The study took some time there. After the Comp- 
troller’s decision came down then the CAA studied it in making their 
computations. 

Senator Cuavez. Before we get through I believe the committee 
will be satisfied that Clayton has done everything it possibly could 
to comply and did comply and were informed that they had complied 
with all of the rules and regulations and meeting their specifications, 
and the planning that was approved by the Civil Aeronautics Admin- 
istration. 

I know that the Mayor of Clayton, Mr, McDay, told me in my 
office 3 or 4 months ago that he had received several letters threatening 
action. 

Senator Bree. So far they have been threats and not action. 

Senator Cuavez. That is right, and sending dunning bills. 

Senator Monronry. Do you have anything further to testify ? 

Mr. Epmonpson. On June 17, 1949, before the actual approval by 
CAA of the total plans and specifications as first submitted—I men- 
tioned awhile ago that we met in Santa Fe and went over this—then 
the CAA through their engineer, Mr. Leary of Santa Fe, wrote this 
letter to our engineers, giving the things that need to be corrected in 
the plans and specifications before it would receive final approval, and 
this is a copy of the letter that the engineers gave me. 

Senator Cuavez. Will you furnish it for the record? 
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Mr. Epmonpson. It is addressed to Herkenhoff and Turney, con- 
Santa Fe, dated June 17, 1949, and a copy was 
sent me, and that is the setup. 


(The document refined to follows :) 


sulting engineers in 


DEPARTMENT OF COMMERCE, 
CIVIL AERONAUTICS ADMINISTRATION, 
Sante Fe, N. Mex., June 17, 1949. 
Subject: Clayton Municipal Airpark, Clayton, N. Mex., project No, 9-29-001-9. 
HERKENHOFF & TURNEY, 
Consulting Engineers, Santa Fe, N. Mea. 

GENTLEMEN: The plans and specifications of the proposed work on the subject 
airpark have been reviewed and the following changes are recommended in ac- 
cordance with our meeting with Mr. Turney and representatives from the towa 
of Clayton, on June 14, 1949, 


RUNWAYS AND RESERVOIR 
Pians 


Sheet J, summary of quantities, item 1, stripping—In the grading specifica- 
tion, page 5, paragraph 5, “stripping” is described and classified as “unclassified 
excavation,” with no direct payment to be made for stripping as such. There- 
fore, since stripping has been classified as excavation or grading for which a bid 
item has been set up, it is reeommended that “stripping” be deleted, both from 
the summary of quantities and bid proposal. If deletion of the quantity 6,620 
cubic yards affects the item of grading, then such grading quantities should be 
reconciled accordingly. 

Item 2 lists grading, while the bid proposal and plans refer to such as excava- 
tion. It is not critical, but desirable, that these designations be reconciled. 

Item 9: The same type of comment as above applies to item 9, storm drain 
versus culvert. 

Sheet 3.—We recommend that the markers shown on the Northwest-Southeast 
runway be removed as construction of this landing strip is not proposed at this 
time, and it is further noted that consideration has not been given to double 
markers at the corners in specifying the number required. 

From the note in regard to removal of the fence in this sheet, it is not clear 
exactly how much fence is to be removed and who is to remove same, This 
should be made clear. 

Shect 4.—1t is noted that the markers on the northeast-southwest runway are 
labeled as ‘‘future,” leaving the implication that the markers are to be placed on 
the northwest-southeast runway. This should be corrected. It is believed that the 
nomenclature of “daymarkers” is better than “boundary markers.” On second 
thought, in studying sheet 4, it may be that it is not intended to place any interior 
markers, but only double markers at the ends and intersections of the two run- 
ways. If that be the case, the location for the markers at the southeast end of 
the northwest-southeast runway is not shown. The whole marker question 
should be clarified on both sheets 3 and 4. 

Sheet 5—If the northwest-southeast landing strip is marked as referred to 
above, thereby indicating to an itinerant flyer that it is usable, then the grading 
of the proposed taxiway and intersections indicates serious hazards in this land- 
ing strip. In fact, the contours on this should be redesigned to take into con- 
sideration the future crossing of the present work with the future northwest- 
southeast runway. 

We are unable to reconcile the excavation quantities shown on the grading dis- 
tribution plan with those shown in the estimate summary and the bid proposal. 
Now the question arises, is the excavation from the reservoir to be added to the 
cut quantities as shown? This immediately brings up the question of how this 
reservoir excavation is to be paid for. Is the 780 yards excavation included in 
the lump sum for the reservoir, or is it to be paid for as excavation under the 
grading specifications. This is definitely not clear. The next question arising is 
the effect of eliminating the 6,620-yard item of stripping and the part it would 
play in the grading distribution plan. 

A typical section, the percent of slope and the quantity of excavation for the 
earry-off ditch should be indicated. 

It is recommended that a terrace or small ditch be constructed along the west 
side of taxiway No. 1 to take water around the end of the taxiway. 
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It is believed that there should be added to the legend a symbol for caliche 
base. 

It is recommended that the ditch on the north end of the northeast-southeast 
runway be extended out and around the markers. 

Sheet 8.—See comments above reference moving ditch outside marker. 

Typical unpaved cross sections should indicate that the base course is to be 
laid in two courses. 

Sheet 9—Thought should be given to the probability of someday eliminating 
the dip in taxiway No. 2 by installing a culvert under taxiway No. 2 running 
to the preposed catch-basin structure. If such suggestion is thought well of, 
then provision should be made for tying into this structure with such a culvert. 
It is recommended that consideration be given to redesigning the proposed catch- 
basin structure at this time and the installation of a short stub to take care 
of this proposed extension. If this is done, it will probably be necessary to 
increase the width of the proposed catch basin and to strengthen the grate. 

It is believed the grate openings would be less hazardous to small plane tail 
wheels if three straps were used across the gratings. 

The outlet structure indicates a very desirable feature, namely, the use of 
riprap. There are no specifications for the storm drain or culvert, and when 
such are written and included, it is hoped that riprap will be definitely specified. 
Since the storm drain or culvert is a lump-sum item, it will be necessary to 
show size, quantity or dimensions for placing such riprap. 


SPECIFICATIONS 


Advertisement for bids.—The advertisement for bids and instructions to bidders 
indicates that the 780 cubic yards of excavation is a part of the lump sum for 
the reservoir and separate from the 14,025 cubic yards of excavation. See our 
remarks above concerning this 780 cubic yards. 

Bid proposal.—See previous remarks reference item 1, stripping, and item 10, 
storm drain or enlvert, remembering that there are no specifications included for 
the culvert and riprap. 

Specification, page 4, paragraph 10.—Attention is called to the fact that this 
paragraph indicates that the excavation is a part of the lump-sum bid, yet 
directs that excess material shall be used on the runways and taxiways. There 
could be an argument in regard to payment for same. 

Plain and reinforced concrete.-—One of the sets of specifications submitted 
contained original page 20. It will be necessary to have additional copies of the 
revised page 20 to substitute same. 

Reference is made in several places in the grading specifications to the special 
specifications as to density requirements. These have been left out of the 
specifications as submitted. 

Reference is made to the district airport engineer’s comments dated May 27 
as to the quantity of oil to be used for stabilization work. He wishes to leave 
a low amount of oil specified until bids are opened and the status of funds as- 
certained. We feel that the amount of asphalt specified is entirely inadequate. 
Inasmuch as the mixing of a higher quantity of oil might affect the bidding, we 
think that the proper rate should be specified before bids are received, and if 
any adjustment is necessary after funds have been ascertained, the adjustment 
be made in the reduction of square yards of stabilization. In other words we 
prefer a smaller square yardage to acceptable work rather than a larger square 
yardage of unsatisfactory work. Further, we would like for the specifications 
to assure that an acceptable quantity of oil will be used on whatever yardage 
of stabilization is consummated. 

Base stabilization, page 5, paragraph 11, rolling—The last sentence of the 
first paragraph of this article is as follows: “Rolling shall continue until the 
density is obtained which is at least 95 percent of the maximum density obtain- 
able on the same mixture if compacted in a laboratory using the standard 
Proctor method with all aggregate in the bituminous mixture passing the 44-inch 
mesh sieve.” The use of 44-inch mesh material for laboratory compaction will 
not be the same mixture as the field mixture, as indicated in the above quota- 
tion. We recommend that this paragraph be given further study and clarifica- 
tion. 

Page 6, paragraph 12, patching—Recommend that paragraph No. 12 be de- 
leted and that paragraph No. 13 be revised to provide for necessary mainte- 
nance and repair until the job has been finally accepted. 
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LIGHTING 
Plans 


Sheet 3—56 daymarkers are indicated, whereas summary of quantities indi 
cates 24. Segmented marker circle and wind indicator are shown in location, 
but no further reference is made to them. Actual location of proposed power 
line is desirable. 

Sheet 4.—30 daymarkers are indicated along northeast-southwest runway 
and marked “future.” Summary of quantities indicates 24 for present installa- 
tion and these quantities should be correlated. Installation of underground 
electrical ducts under taxiways and runway should be considered, and indicated 
if desirable to provide for future runway lighting circuits 

Sheet 9—It is recommended that supports for landing-strip markers be set 
30 inches minimum in ground for greater stability, based on recent installation 


ROADS, WATERWAYS, POWERLINI 
(Force account) 


Sheet No. 1, summary of quantities, item 2.—Substitute “asbestos cement pipe” 
for ‘century pipe.” 

Since it is contemplated reducing the pavement section of certain locations, 
the “as-built” plans should distinguish between the 4-inch gravel section and the 
2-inch gravel-6-inch caliche section, and the respective location and quantities 
should be indicated. 

The sidewalk and freight access road should be dimensioned. The location 
of the cesspool! should be definitely spotted on this sheet, as offhand it appears as 
now described, to fall underneath the freight road, which of course is objection 
able, and could be very easily extended. 

The treatment of handling the drainage in front of the administration building 
and across the sidewalk and access roads and continuing disposal, is not clear. 
From a study of the general slope of this terrain, small culverts near the apron 
underneath the sidewalk and access road may be desirable. 

A profile and typical section of freight access road is desirable. 

Sheet 3, plan and profile, road, water and power.—lIt is strongly recommended 
that the interceptor ditches and dikes as shown be extended out to intercept and 
divert all waters, traveling toward the runway layout around the runway ends. 
Additional ditches or dikes should be located, especially to take care of the water 
from the lower end of the building area, to prevent same from flowing across the 
taxiways. It is thought that shallow, terrace-type ditches will accomplish this 

Sheet 4, water and power connections.—Your attention is called to the fact 
that the 4-inch crossings and some valves shown outside of the airport area for 
the convenience of city development are nonparticipating items and should be 
so noted. 

SPECIFICATIONS 


Special specifications, sheet 1, water works cartension.—It will be noted that 
pipe will be “asbestos cement pipe conforming to Federal Specification SS—P 
351,” not “century.” 

Sheet 4, access road and parking area.—The project being a force account 
project does not relax the requirement as to the quality of material used. There- 
fore, it is requested that the quality of material to be used in the access road and 
parking area be indicated. 

LIGHTING 
Plans 

Sheet 4.—Show route of electric powerline. 

Sheet 5.—Suggest that double-arm angle pole top assembly be limited to angles 
not over 30°. 

Sheet 6.—Segmented circle and wind indicator should be indicated as existing 
or if to be provided. 

SPECIFICATIONS 


Page 8, paragraph 8, pole setting.—It is suggested that 35-foot poles be set 
a minimum of 6 feet 0 inches deep on tangents and 6 feet 6 inches deep on angles 
and dead ends. 


65183—55 4 
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ADMINISTRATION BUILDING 
Plans 

Nheet & Section BB shows 2 by S rafters notched to 4 inches at their bearing 
on the clerespan joists. These should be reinforced with metal strap bands just 
beyond the notch to eliminate possible splitting of the rafters at the top of the 
notches. 

Sheet 9.—Screens are called for on all operating sections of windows throughout 
the building and a screen door is required on kitchen door No. 32 only. It appears 
that if screens are to be installed on all windows, all doors likewise should be 
sereened. If it is not the intention to completely screen the building but rather 
only the kitchen and restaurant area, the material saving could be effected by the 
elimination of window screens except in that area. 

Shect 12.—It appears that it might be wise to make provision for the future 
ustallation of a public address system. Therefore, it is suggested that consider- 
ation be given to the installation of a system of conduits and outlets for this pur- 
pose. In addition to an outlet for a microphone at the airlines counter, and per- 
haps one in the office, outlets should be provided for speakers in all areas which 
might be frequented by the public, namely, the lobby, corridor, men’s and women’s 
toilet rooms, coffee shop, entry and clubroom, and on the outside of the building, 


on both the field side and the approach side. 

We are still of the opinion that provision should be made, if at all possible, for 
he future installation of a constant current regulator and control panel as recom- 
mended in memorandum from the Chief, Engineering Division, dated April 6, 
1949. and transmitted to the district airport engineer by memorandum dated 
April 14, 1949. This installation could be made much more easily and economi- 
cally at the time of construction of the building. 


To provide for the future installation by the Weather Bureau of the equipment 
equired for that activity, the following will need to be installed: 
11 svat 


inch em it fr pont in the Weather Bureau operations room to a 


point 6 inches above the roof over this area terminating in a weatherproof 
cap 

2-inch conduit from the same point in the operations room to a point 18 

hes below grade and 1 foot beyond the building wall line or any hard 
surfaced area. 

These conduits shall terminate in the operations room in an outlet box 
installed flush with the wall 3 feet above the floor. The exact location on 
the wall will be determined by the Weather Bureau’s official in charge at this 
location, Mr. Anthony M. Smith 

\ 110-volt convenience receptacle should be located 3 feet above the floor 
adjacent to this outlet box to provide the necessary power to the instrument 
panel 

Upon the submission of the above noted changes and the force account equip- 
ment information as requested, the sponsor will be requested to accept the grant 
offer so that the force account work may get underway and the contract work 
may be advertised. 

Very truly yours, 
C. R. SEYBOLD, 
District Airport Engineer. 
3y W. J.. Leary, 
Airport Engineer. 

Senator Crravez. Mr. Chairman, I want to thank you for vour atten- 
tion. I must attend another meeting. 

Senator Monronry. We appreciate how full your schedule is. We 
appreciate your being here, Senator Chavez and we are glad to have 
vour help and advice. 

Senator Cravez. I think Mr. Edmondson and Mr. Alsup will be 
able to take care of themselves. 

Mr. Ausup. We can submit a memorandum brief setting forth the 
position of the town of Clayton. 
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(The document referred to is as follows :) 


MEMORANDUM BrIEF Re CLAYTON MUNICIPAL AIRPARK PROJECT! 
(29-001-741) (No.) 9-29-001-701 


In stating the town of Clayton’s position in this matter it is desired to point 
out certain sections of the Federal Airport Act (Public Law 377, 79th Cong 
2d sess.), as it is believed that the sections quoted in part will show that the 
Administrator of the Civil Aeronautics Administration had the sole discretion 
to determine what constituted allowable project costs under the Federal Airport 
Act and that his discretion was broad enough, under the act, to include the it: = 
in controversy with regard to the Clayton project. 

Section 9 (d) of the act provides in part as follows: 


APPROVAT 


“(d) All such projects shall be subject to the approval of the Administrator 
which approval shall be given only if, at the time of approval, funds are available 
for payment of the United States share of the allowable project costs, and only 
if he is satisfied that the project will contribute to the accomplishment of the 
purposes of this Act a 
Section 12 provides: 

“Sec, 12. Upon approving a project the Administrator, on behalf of the United 
States, shall transmit to the sponsor or sponsors of the project an offer to pay 
the United States share of the allowable project costs of such project. Any such 
offer shall be made upon such terms, and subject to such conditions, as the Ad- 
ministrator may deem necessary to meet the requirements of this Act and the 
regulations prescribed thereunder. Each such offer shall state a definite amount 
as the maximum obligation of the United States payable from funds appro- 
priated under authority of this Act, and shall stipulate the obligations to be 
assumed by the sponsor or sponsors of the project. If and when any such offer 
is aecepted in writing by the sponsor or sponsors to which it is made, such offer 
and acceptance shall comprise a grant agreement constituting an Obligation of 
the United States and of the sponsor or sponsors so accepting, and thereafter the 
amount stated in the accepted offer as the maximum obligation of the United 
States under such grant agreement shall not be increased. Unless and until 
such a grant agreement has been executed with respect to a project, the United 
States shall not pay, nor be obligated to pay, any portion of the project costs 
which have been or may be incurred in carrying out that project.” 

Section 13 provides in part as follows: 

“Seo. 13. Except as provided in section 14, the United States shall not pay 
or be obligated to pay, from amounts appropriated to carry out the provisions 
of this Act, any portion of a project cost incurred in carrying out a project 
unless the Administrator has first determined that such cost is allowable A 
project cost shall be allowable if 

“(1) it was a necessary cost incurred in accomplishing airport develop 
ment in conformity with approved plans and specifications for an approved 
project and with the terms and conditions of the grant agreement entered 
into in connection with such project ; 

(9) *x* * * 

“(3) it is reasonable in amount, in the opinion of the Adminis 
trator: Ti ees 

In connection with section 18 (1) quoted above attention is directed to the 
regulations promulgated by the Administrator under the Federal Airport Act 
and particularly to section 550.4 (b) and (b) (1). This section relates to project 
costs and states: 

“(b) Allowability. In order to be an allowable project cost for the purpose of 
computing the amount of a grant each item of project cost paid or incurred mus 
in the opinion of the Administrator meet the following conditions ; 

“(1) it must have been a necessary cost incurred in accomplishing air- 
port development in conformity with the approved plans and specifications 
for an approved project and with the terms and conditions of the grant 
agreement entered into in connection with such project.” 

The regulation pertaining to eligible airport development, being section 550.3 
of the regulations, provides in part as follows: 








24 AIRPARK PROJECT SETTLEMENT FOR CLAYTON, N. MEX. 


— 


“(b) Eligible types of airport development. The Administrator will approve 
only airport development which falls within one or more of the classifications 
set forth in the following sub-paragraphs. 

‘es * & 

“(iv) Construction, alteration, aud repair of administration terminal and 
service buildings: airport control tower structures, shops for repair and 
maintenance of airport equipment, plant, and structures; seaplane ramps 
and docks; and any other buildings and structures necessary for the proper 
use, operation, management and maintenance of an airport asa public facility 
other than hangers and living quarters. 

“* * * 

+¢ i) Such other work as may be specifically approved by the 
Administrator.” 

Thus it is submitted the above provisions of the Federal Airport Act together 
with the regulations promulgated thereunder by the Administrator, vested in 
the Administrator ample authority to approve the Clayton project as submitted 
and constructed. There is absolutely no intimation that either of the parties, 
that is the United States acting through the Administrator or the town of 
Clayton, acted in bad faith. The question of whether or not the fire reservoir 
could be constructed in a design rendering it suitable as a swimming pool as 
well as a fire reservoir was presented and considered from the very beginning 
of the project. Apparently there was much discussion involving this particular 
item and also apparently from the correspondence it was finally approved by the 
Washington Office of the Civil Aeronautics Administration. Evidently as gath- 
ered from the correspondence relating to this project the addition to the ad- 
ministration building was also authorized by the Washington Office of the Civil 
Aeronantices Administration The town of Clayton, both verbally and through 
correspondence, fully disclosed the proposed development and the propusal to 
lesign the fire reservoir in such a manner as to make it usable as a swimming 
pool. The town of Clayton also disclosed the intention to make the addition to 
the administration building and submitted plans and specifications for such ex- 
tension which were approved by the Administrator. 

With these facts in mind it is submitted that fair dealing requires the United 
States to carry through on its obligation and pay the town of Clayton the re- 
maining balance due it. Final inspection was made by representatives of the 
Civil Aeronautics Administration and the entire project given a hearty approval. 

In connection with the authority of an agent of the United States Government, 
in this instance the Administrator of the Civil Aeronautics Administration, to 
hind the Government by their acts, it is said in 65 C. J., United States, 1276: 

“All the officers of the Government, from the highest to the lowest, are but 
agents with delegated powers, who must act within legally prescribed limitations, 
otherwise their acts do not bind the principal, and one dealing with the Govern- 
ment is chargeable with notice of all statutory limitations placed on the powers 
of public officers, and takes the risk of their acting within their powers. But 
their is held to be a difference between those powers expressly defined by statute 
and those which rest in the discretion confided by law to an officer, in that where 
a statute expressly defines the power, it is notice to the whole world, but where it 
confides the discretion to an officer the party dealing with him in good faith 
may assume that the discretion is properly exercised, and thus Government 
agents may bind the United States by the exercise of a reasonable discretion in 
the conduct of the affairs in which they are engaged. Furthermore, if the dis- 
cretion be vested in a superior while the transaction is with a subordinate, the 
contractor may assume that the discretion has been properly exercised and that 
the subordinate is acting in accordance with his superiors orders.” 

As is seen from the portions of the Federal Airport Act quoted above the 
Administrator, under the act, was vested with a wide discretionary authority. 
Hence the town could assume that he was acting within his discretionary 
authority and that the United States would fulfill the obligation ineurred by it 
through the Administrator. 

As to whether or not the Administrator exercised his discretion in a reasonable 
manner, in 54 Amer. Jur. 571, section 60, the author states: 

“In cases where there is a discretion conferred on an officer or board and a 
contract is made in which they have exercised that discretion, the validity of 
the contract cannot be made to depend on the degree of wisdom or skill which 
may have accompanied its exercise.” 
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Thus the town of Clayton respectfully submits that having acted in good faith 
and under the reasonable belief that the Administrator had full authority to 
approve the project as submitted and built and to consider the disputed items as 
allowable project costs, in the exercise of his discretion conferred upon him 
by the statute, and having acted in reliance upon these reasonable assumptions 
by expending the town’s funds in the development of the project, and having been 
assured that the project was built according to specifications and plans and after 
final inspection assured that the town would receive final payment, the United 
States should not now be permitted to contend that the Administrator was acting 
outside his delegated authority and permitted to require the town to reimburse 
the Government for the alleged overpayment. 

Respectfully submitted. 

THE TOWN oF CLAYTON, N. MEx., 
By CHARLES D. Atsup, Jts Attorney. 

Senator Monroney. I would like to have Mr. Rothschild, Under 
Secretary of Commerce for Transportation accompanied by Fred B. 
Lee, Administrator, CAA., Mr. M. W. Hemphill, Deputy Director, 
Office of Airports, CAA.. and John M. Hunter, Chief, Airport Divi- 
sion, General Counsel’s Office, CAA. 


STATEMENT OF LOUIS S. ROTHSCHILD, UNDER SECRETARY OF 
COMMERCE FOR TRANSPORTATION 


Senator Monronry. We are glad to have you with us, Mr. Roth- 
schild, and we appreciate your appearing before the committee at 
our invitation as always. 

Mr. Roruscuivp. Mr. Chairman, it is a pleasure to be with you as 
always. ‘This matter, as indicated by the record and by the testimony 
of the previous witness, took place a number of years ago. In fact, 
beginning in 1948, and was reasonably well concluded in 1952 when 
the Comptroller General’s decision came out. 

I personally have had no connection with this. In fact, I knew so 
little about the situation, I had to get the Atlas out before I knew 
what the situation was. I have been a frequent visitor to Senator 
Chavez’ State but I was not familiar with the town of Clayton. 

The position of the Department of Commerce was developed dur- 
ing the incumbency of a previous Under Secretary—in fact. I think 
Mr. Rentzel was Under Secretary at the time—but Mr. Lee and his 
staff are here and they will be able to answer all the detailed questions 
which you may have. 

The position of the Department on S. 218 was stated to this com- 
mittee in our report March 22, 1955, and I should like at this time 
to file a copy of it for the record with this committee now. 

Senator Monroney. That will be received. 

(The material referred to is as follows :) 

THE SECRETARY OF COMMERCE, 
Washington, March 22, 1955. 
Hon. WARREN G. MAGNUSON, 


Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D.C. 


Dear SENATOR MaGnuson: This is in response to your request of January 14, 
1955, for a report of the Department of Commerce on §. 218. This bill would 
authorize and direct the Administrator of Civil Aeronautics to pay to the town 
of Clayton, N. Mex., out of funds appropriated under the Federal Airport Act 
an amount equal to the prescribed United States’ percentage share of the total 
project costs incurred by the town for airport development under grant agree- 
ment C4ca-—5800 less any amounts heretofore paid by the Administrator to the 
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town under such contract, specifically relieving the town of any liability to the 
United States to refund any portion of such prior payment 

Subsequent to execution of the grant agreement and at about the time of appli- 
cation by the town of Clayton for a final grant payment thereunder, a legal 
review of the project was made by the Civil Aeronautics Administration for 
the purpose of determining whether the combination of airport and nonairport 
uses to be made of (1) a wing of the administration building designed for use 
both as a pilots’ lounge and as a public auditorium, and (2) a facility designed 
for use both as a fire reservoir and as a swimming pool, would affect the legal 
basis of Federal contribution toward the cost of constructoin of these multiple- 
use facilities to the extent contemplated by the grant agreement. 

As a result of such legal review, it was considered advisable to request a ruling 
of the Comptroller General on the allowability of the cost of construction of the 
auditorium and the swimming pool. The Comptroller General, in his opinion 
No. B-108691, dated June 4, 1952, copy attached, ruled in effect that the Gov- 
ernment is obligated under the grant agreement to pay only that part of the 
actual cost of the auditorium and the swimming pool which represents the esti- 
mated cost of a reasonably adequate pilots’ lounge and fire reservoir. 

The Comptroller General’s opinion, as clarified at an informal meeting with 
members of his staff on June 16, 1952, requires the Department of Commerce to 
determine and disallow (a) that portion of the cost of constructing the audi- 
torium which is in excess of what is determined to be the estimated cost of con- 
structing a wing of the administration building designed for use as a pilots’ 
lounge and briefing room of a size and type adequate for such airport purposes 
at the Clayton Municipal Airport; and (b) that portion of the cost of construct- 
ing the swimming poo] which is in excess of “the cost of an ordinary reservoir of 
a size and type adequate for fire protection purposes at the Clayton Municipal 
Airport.” The Comptroller General’s opinion also advises that “no further 
payment should be made to the town under the grant agreement, and appro- 
priate steps should he taken by your Department to collect from the town an 
amount sufficient to cover the unauthorized costs here involved.” 

Pursuant to that opinion, the Department of Commerce has determined (1) 
that the sum of $89,643.94 represents the amount claimed by the town as the 
United States’ share of all project costs incurred by the town under the grant 
agreement; (2) that the sum of $84,269.02 represents the total amount of 
progress payments received by the town under the grant agreement prior to the 
review of the project which resulted in issuance of the Comptroller General’s 
opinion, and prior to any determination of the eligibility or allowability of the 
project costs; (3) that the sum of $71,359.12 represents the maximum United 
States’ share of all project costs incurred by the town under the grant agree- 
ment which can be allowed as a result of the Comptroller General’s opinion; 
and (4) that the sum of $12,909.90 represents the amount of progress payments 
received by the te-vn under the grant agreement which must be considered, as a 
result of the Co--»troller General’s opinion, to have been overpaid to the town 
and which must be refunded to the United States by virtue thereof. 

Although the Comptroller General's opinion does not provide any legal basis 
for the grant of relief sought by the subject bill, it is apparently the belief of 
those interested in its enactment that there is a moral obligation on the part of 
the Government for such a grant of relief to the town. 

This belief may be due to the absence of any evidence of misrepresentation 
by the town of Clayton with respect to the multiple uses and purposes of the 
particular facilities However, it appears to the Department of Commerce, 
based on a review of. the entire file on this subject, that it should have heen clear 
to those concerned with negotiating the grant agreement that under the Federal 
Airport Act the Government could not be obligated to pay any portion of the 
cost incurred by the town in constructing the auditorium and swimming pool, 
in excess of an amount representing the estimated cost of constructing a reason- 
ably adequate pilots’ lounge and fire reservoir. 

Accordingly, the Department of Commerce is unable to concur in any view 
that the Government should be considered as morally obligated to pay the costs 
involved and therefore does not favor enactment of the subject bill. The 
tureau of the Budget has advised that there is no objection to the submission of 
this report to your committee. If we can be of any further assistance, please 
call upon us. 

Sincerely yours, 
Srncrair WEEKs, Secretary of Commerce. 
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Mr. Rornscuimp. This report gives a summary of the principal 
facts affecting this legislation, so I won’t repeat them. The formal 
position taken by the Department perhaps could be supplemented with 
a few general observations. 

The point at issue, it seems to me, is whether legislation shoulk be 
enacted to reimburse the city of Clayton for certain costs incurred at 
its airport in connection with the construction of a swimming wep and 
an auditorium. The extensive legal opinion of the ¢ omptroller | ren- 
eral—and this opinion is shared by the CA A—is that the costs in ques 
tion were not properly the subject of Federal financing under the 
terms of the Federal Airport Act. 

It is equally clear, however, that approval for those items was 
granted by the Washington office of the Civil Aeronautics Adminis- 
tration in 1949, 

Senator Monroney. It is clear that the expansion of the terminal 
building and the swimming pool was granted, you say ? 

Mr. Roruscuinp. Yes, sir. 

Senator Monroney. In 1949 by the Civil Aeronautics Administra- 
tion ? 

Mr. Roruscuitp. Yes, sir. 

Senator Biste. How was that made clear? 


Mr. Roruscuitp. We will furnish all the documents for you, 
Senator. 
(The documents requested follow :) 


I JEPARTMENT OF COM MERCER, 
Civit AERONAUTICS ADMINISTRATION, 
Washington. 
GRANT AGREEMENT C4 ca—5800 


PART I. OFFER 
Date of Offer : June 23, 1949. 
Clayton Municipal Airpark: Airport. 
Project No. 9—-29—-001-701. 
To: Town of Clayton, New Mexico (herein referred to as the “Sponsor’’). 
From: The United States of America (acting through the Administrator of Civil 
Aeronautics, herein referred to as the “Administrator’’). 


Whereas the Sponsor has submitted to the Administrator a Project Application 
dated May 23, 1949, for a grant of Federal funds for a project for development 
of the Clayton Municipal Airpark (herein called the “Airport’’), together with 
plans and specifications for such project, which Project Application, as approved 
by the Administrator, is hereby incorporated herein and made a part hereof: and 

Whereas the Administrator has approved a project for development of the 
Airport (herein called the “Project’”) consisting of the following described 
airport development : 

Grade NE/SW runway, taxiways and apron; Construct stabilized base for 
apron and approximately 1000’ on each end of runways; Construct fire 
reservoir, administration building, water line, power line and access road— 

all as more particularly described in the survey map and plans and specifications 
incorporated in the said Project Application ; 

Now. therefore, pursuant to and for the purposes of carrying out the provisions 
of the Federal Airport Act (60 Stat. 170; Pub. Law 3877, 79th Congress), and in 
consideration of (a) the Sponsor’s adoption and ratification of the representa- 
tions and assurances contained in said Project Application, and its acceptance 
of this Offer, as hereinafter provided, and (b) the benefits to accrue to the 

Inited States and the public from the accomplishment of the Project and the 
operation and maintenance of the Airport, as herein provided, 

The Administrator, for and on behalf of the United States, hereby offers and 
agrees to pay, as the United States’ share of costs incurred in accomplishing 
the project, 56.90 percentum of all allowable project costs, subject to the following 
terms and conditions ‘ 
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1. The maximum obligation of the United States payable under this Offer 
shall be $100,000.00. 

2. The Sponsor shall— 

(a) begin accomplishment of the Project within a reasonable time after 
acceptance of this Offer, and 

(b) carry out and complete the Project in accordance with the terms 
of this Offer, and the Federal Airport Act and the Regulations promulgated 
thereunder by the Administrator in effect on the date of this Offer, which 
Act and Regulations are incorporated herein and made a part hereof, and 

(c) carry out and complete the Project in accordance with the plans and 
specifications incorporated herein as they may be revised or modified with 
the approval of the Administrator or his duly authorized representatives. 

3. The Sponsor shall operate and maintain the Airport as provided in the 
Project Application incorporated herein. 

4. Any misrepresentation or omission of a material fact by the Sponsor con- 
cerning the Project or the Sponsor’s authority or ability to carry out the ob- 
ligations assumed by the Sponsor in accepting this Offer shall terminate the 
obligation of the United States, and it is understood and agreed by the Spon- 
sor in accepting this Offer that if a material fact has been misrepresented or 
omitted by the Sponsor, the Administrator on behalf of the United States may 
recover all grant payments made. 

5. The Administrator reserves the right to amend or withdraw this Offer at 
any time prior to its acceptance by the Sponsor. 

6. This Offer shall expire and the United States shall not be obligated to pay 
any of the allowable costs of the Project unless this Offer has been accepted 
by the Sponsor within 60 days from the above date of Offer or such longer time 
as may be prescribed by the Administrator in writing. 

7. It is mutually understood and agreed that the United States will not make 
final payment of the allowable costs of this project until the Sponsor has sub- 
mitted satisfactory evidence that the airport approach areas, as defined in 
Office of Airports Drawing No. 672, dated September 1, 1946, have been pro- 
tected by the adoption of a zoning ordinance and regulations or by securing 
avigation easements or otherwise, prohibiting the creation, establishment, erec- 
tion or construction in such areas of airport hazards to the extent provided for 
in such Drawing or approved by the Administrator as sufficient in the case of 
this particular airport. It is further mutually understood and agreed that if 
the approach areas shall have been protected by the acquisition of avigation 
easements or other interests in land, the assumption of this obligation shall not 
operate to bar inclusion of such acquisition in a subsequent project. 

8. The provision of Section 550.7 (a) of the regulations limiting the accom- 
plishment of work by force account is hereby waived with respect to this project. 

The Sponsor’s acceptance of this Offer and ratification and adoption of the 
Project Application incorporated herein shall be evidenced by execution of this 
instrument by the Sponsor, as hereinafter provided, and said Offer and acceptance 
shall comprise a Grant Agreement, as provided by the Federal Airport Act, 
constituting the obligations and rights of the United States and the Sponsor 
with respect to the accomplishment of the Project and the operation and main- 
tenance of the Airport. Such Grant Agreement shall become effective upon 
the Sponsor’s acceptance of this Offer and shall remain in full force and effect 
throughout the useful life of the facilities developed under the Project but in 
any event not to exceed twenty years from the date of said acceptance. 

UNITED STATES OF AMERICA, 
THE ADMINISTRATOR OF CIVIL AERONAUTICS, 
By L. C. Eviort, 
Regional Administrator, Region Four. 


PART II, ACCEPTANCE 


The Town of Clayton, New Mexico does hereby ratify and adopt all state- 
ments, representations, warranties, covenants, and agreements contained in the 
Project Application and incorporated materials referred to in the foregoing 
Offer and does hereby accept said Offer and by such acceptance agrees to all of 
the terms and conditions thereof. 

Executed this 29th day of June 1949: 

TOWN OF CLAYTON, New MEXIco, 
By Dovucitas CorNWALL, Mayor. 

Attest: W. L. Apams, Clerk. 

[seaL] 
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CERTIFICATE OF SPONSOR’S ATTORNEY 


I, Adolf J. Krehbiel, acting as Attorney for Town of Clayton, New Mexico 
do hereby certify : 

That I have examined the foregoing Grant Agreement and the proceedings 
taken by said Town of Clayton relating thereto, and find that the Acceptance 
thereof by said Town of Clayton has been duly authorized and that the execu- 
tion thereof is in all respects due and proper and in accordance with the laws 
of the State of New Mexico, and further that, in my opinion, said Grant Agree- 
ment constitutes a legal and binding obligation of the Town of Clayion, New 
Mexico in accordance with the terms thereof. 

Dated at Clayton, N. Mex., this 30th day of June 1949. 

Avotr J. KREHBIEL, 
Attorney for the Town of Clayton, New Mevico. 


roru ACA- 1639 DEPARTMERT OF COMMERCE BUDGET BURRBAD WO. 41-8854.1 
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Senator Braue. It was in a letter back to the city of Clayton or some 
such formalization. 

Mr. Rornscurip. There was formal written approval of the action, 
although the legal opinion indicates that that was an action which 
should not have been taken. At any rate, regardless of the manner in 
which this approval came about, the city seems to have some claim for 
reimbursement, but the city also had some advance warning that the 
items involved were subject to serious question. 

One of the letters which the city manager read indicated some ques- 
tion on the swimming pool, and there is another letter in the file which 
gives a similar warning to the city that the auditorium might be sub- 
ject to ineligibility as well. The city was able, however, to use its 
blandishments and convince the CAA that they were subject to 
approval. 

You might consider that the city had some forewarning and that 
they might therefore have developed a matter of some question as to 
whether or not they were on firm ground. 

Senator Monroney. Why should they if they had approval from 
CAA? These cities wouldn’t go around looking behind the Federal 
agency to see whether their lawyers had misinterpreted the act, would 
they ? 

Mr. Roruscutip. Perhaps not. 

Senator Monronery. Judging from my own city, which is a great 
many times larger than C layton, N. Mex.—Oklahoma C ity—and I 
think if I would send them a wire, or a wire had come through, indi- 

eating that the Civil Aeronautics Administration had approved X 
dollars for work on a terminal building, they would not be concerned 
about whether or not the CAA was right or wrong but that approval 
had been given. 

Mr. Roruscui. I think the chronology of this would indicate that 
the letters which had been sent calling the city’s attention to the fact 
that there might be some ineligibility preceded the approval. 

Senator Monroney. That even makes it worse. 

Mr. Roruscump. Maybe it does. 

Senator Monroney. I mean to my way of thinking, CAA having 
called attention to the doubt on the swimming pool being eligible, then 
to hear later from the CAA that it is approved, it seems to me that it 
wipes out the cloud that was originally cast on that thing. 

Mr. Roruscuixp. Isn’t it a fact, Mr. Chairman, that everybody does 
business with the Government at some risk ? 

Senator Monronry. They shouldn’t have as much risk as they have, 
if they have approval. If they had gone ahead and constructed this 
without any approval from the C AA, I think probably it would have 
been their own risk. As you said, these things were approved by CAA 
apparently. 

Mr. Roruscuiip. And, of course, the Comptroller General’s posi- 
tion and the CAA’s current position is that the CAA officials at that 
time exceeded their authority. 

Senator Monronry. The town of Clayton didn’t have access to the 
Comptroller General’s legal staff or anything. I think up to this 
point everything is in a row, that the Comptroller General is probably 
right on a strictly legal basis, but if the town of Clayton relied on the 
approval of CAA in spending this money and going ahead with this 
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work, then I think it is up to Congress to look to the fairness of the 
deal and not just strictly to the legal aspects of it. 

Mr. Roruscuinp. I quite agree with you on that, and I would like 
to point out further that this has been going on for anita a few years 
now, that the amount involved is seventeen or eighteen thousand dol- 
lars, and I should say that perhaps the Federal Government has spent 
that or more alr acy in contesting this matter, so therefore the De- 
partment’s position is that while it cannot recommend approval of 
this legislation, this is a matter for the Congress to consider and to 
take into account the conflicting equities and to make up its mind 
which way it should go on the legisl: ation. 

Senator Monroney. In your own mind you have no doubt that the 
town of Clayton believed that they had a firm approval from Civil 
Aeronautics Administration on the work jevae was later thrown into 
qhestien and for which this $16,000 item- 

Mr. Rorusciinp. I think the veces i is quite clear that they had 
approval and the record is also equivalently clear that the CAA didn’t 
have the authority to give them the approval. 

Senator Monronry. Also I believe you stated in your statement 
that at no time did the town of Clayton try to camouflage or distort 
the purposes for which the swimming pool was being built, or the 
expansion of the pilots’ lounge. 

Mr. Rornscuinp. I think the record will show that on the original 
application the town asked for funds for the swimming pool, and 
found that as a swimming pool it would be ineligible, and renamed 
the swimming pool a fire reservoir and swimming pool. 

Senator Monroney. Of course a lot of the farmers are able to build 
fire reservoirs on their farms. 

Mr. Rornscuip. I believe so. 

Senator Monroney. Do you any questions ? 

Senator Bratz. No questions except that I understand you are going 
to put in the formal correspondence which illustrates the manner in 
which the CAA approved the requests of the city of Clayton for the 
swimming pool and the fire reservoir ? 

Mr. Roruscri. Yes, sir. 

Senator Monroney. Do you concur with the Secretary of Commerce 
in his statement in the report: 

Although the Comptroller General’s opinion does not provide any legal basis 
for the grant of relief sought by the subject bill, it is apparently the belief of 
those interested in its enactment that there is a moral obligation on the part of 
the Government for such a grant of relief to the town. 

Mr. Roruscuip. I concur in everything Mr. Weeks says always, 
Mr. Chairman. 

Senator Monronry. And although the report formally is adverse 
to enactment of this bill, still you feel that there is a moral obligation 
there ? 

Mr. Rorusciump. No, sir. I don’t believe I said that. I said that 
while we could not recommend approval of the legislation, I think it is 
up to the Congress to make its decision on the merits involved. 

Senator Monroney. It might be cheaper to settle it than it might 
be to have is before us. 

Mr. Roruscrimp. On a nuisance value basis there is certainly some- 
thing to be considered. 

Senator Monroney. Thank you very much. 
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STATEMENT OF FRED B. LEE, ADMINISTRATOR, CIVIL 
AERONAUTICS AUTHORITY 


Mr. Ler. Could I ask one question, Mr. Chairman? Iam Fred B. 
Lee, Administrator of Civil Aeronautics. The approval of this proj- 
ect originally was in a grant agreement dated June 29, 1949, and that 
was later modified in certain respects. I think it would serve the 
committee’s purposes in having the record as to the approval, if we 
filed a copy of the grant agreement, I would like to ask whether the 
committee wants the complete plans and specifications, which are 
rather bulky, included with that ? 

Senator Moxzonry. No. Is there anything bearing on the expan- 
sion of the terminal building and the swimming pool that needs to be 
in that? 

Mr. Ler. The later modification which I referred to particularly is 
one which involves expansion of the size of the administration build- 
ing and which is involved in this auditorium. 

Senator Brete. Did the original grant-in-aid agreement which was 
signed between CAA and the city of Clayton include funds for the 
swimming pool. 

Mr. Ler. It included funds for a fire reservoir. 

Senator Bretz. And swimming pool ? 

Mr. Ler. And on review of the project in 1952 certain of those funds 
were disallowed due to the fact that they were not all necessary for 
the construction of the reservoir. It was described as a fire reservoir 
in the grant agreement. 

Senator Monronry. Did they knock out all of the swimming-pool 
funds or did they allow in their computation, half or a fourth or 
three-fourths of the swimming-pool costs which were usable as a fire 
reservoir ? 

Mr. Ler. They only disallowed the portion of the costs for this con- 
struction of a reservoir or swimming pool which could be attributed 
to a swimming pool. For instance, the construction involved an ir- 
regularly shaped pool. Recomputation was based on a rectangularly 
shaped pool which was considerably cheaper. As I say only a portion 
of the costs were disallowed. 

Senator Monronry. What portion, could you give us an idea? 

Mr. Lee. The sum of $6,037.59 was disallowed. 

Senator Monroney. Of how much? 

Mr. Leer. Of a total of $20,550.59. 

Sentor Monronry. $20,550 was the total cost of the swimming 
por »] ? 

Mr. Ler. As built. 

Senator Monronry. And $6,000 of that was disallowed; is that cor- 
rect # 

Mr. Ler. Yes, sir. 

Senator Monroney. On the basis that the irregular contour of the 
pool was unnecessary. 

Mr. Lex. And other features which were not absolutely necessary for 
a fire reservoir. 

Senator Monroney. Did that include bathhouses or anything ? 

Mr. Ler. The bathhouses were never included in the project. 

Senator Monroney. It seems like that is quite a difference just to 
change the shape of the pool. 
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Mr. Ler. There were other fixtures and features involved. 

Senator Monronry. For example? The cost of the project was 
$20,550, was it not? That is not just the Federal share of the project. 

Mr. Ler. That was the total cost. 

Senator Monronry. And the $6,000 was the total cost of the dis 
allowed portion ? 

Mr. Lee. That is right. 

Senator Monroney. So the Federal share of that would be roughly 
thirty-two or thirty-three hundred dollars ¢ 

Mr. Ler. Yes, sir. 

Senator Monronry. Could you give us then what this is made up 
of? Perhaps it is in the Comptroller General’s report but I am un- 
able to clearly determine what this sum of $12,909.90 breaks down to, 
You have got $6,000 of that now that you say is in the swimming pool 
cost. 

Mr. Lez. The $12,909 represents the overpayment made to the town 
of Clayton prior to the review of the project and the giving of the 
opinion by the Comptroller General. As a result of the Comptroller 
General’s opinion, the claim of the city of Clayton was reduced by 
approximately $17,000, of which $5,000 has been unpaid 

Senator Monroney. Withheld. 

Mr. Ler. Withheld, yes, and $12,000 was paid. 

Senator Monroney. $6,000 of that is represented in the swimming 
pool; is that not true? I was trying to reconstruct the list of items 
in which the difference of $17,000 occurred. 

Mr. Ler. There are two items, Mr. Chairman, and this represents 
total cost, not Federal share. The $6,037.59 for the reservoir and 
$23,788.25 for the administration building. 

Senator Monroney. That is the total cost? 

Mr. Ler. That makes a total of $29,825.84 which was disallowed. 

Senator Monronry. Why was the amount disallowed on the ad- 
ministration building? 

Mr. Lee. Because in the final construction there was an auditorium 
which was over and above the needs of the airport itself. 

Senator Monronry. But that had been approved by Civil Aero- 
nautics Administration, hadn’t it ? 

Mr. Lee. Yes, sir; back in 1949, 

Senator Monronry. And not stopped by them after work was 
started or anything? 

Mr. Ler. That is correct, yes, 

Senator Monroney. And the enlargement was approved by Civil 
Aeronautics; is that correct ? 

Mr. Ler. That is correct; yes. 

Senator Monroney. I don’t know how a community can be expected 
then to know that they are on dangerous ground. I think they could 
be more aware of being on dangerous ground on the swimming pool 
than they would on the size of the lounge or the administration build- 
ing. Was this strictly an auditorium or was it just a general meet- 
ing room ¢ 

Mr. Lez. There was originally a so-called pilots’ room in the ter- 
minal building, and that was enlarged to include a place which would 
be suitable for the meeting of local organizations. 

Senator Monroney. I did not understand you. 
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Mr. Ler. It was enlarged to make a place that would be suitable for 
the meetings of local organizations. ; 

Senator Monronry. It was not really an auditorium, it was just a 
larger room ? ; : 

Mr. Ler. Yes, but it was larger than would be required strictly for 
airport purposes. It had a stage and a kitchen associated with it. 

Senator Monronry. You mean that you allow other airports to 
build eating facilities? 

Mr. Ler. Only to the extent that they are to be required for airport 
purposes. 

Senator Monronry. But this has been approved and everything. 
We are getting into the question of how far back you can roll the 
determination. 

Mr. Ler. When we had a final grant review of this project some 
questions were raised about the eligibility of these two items in par- 
ticular and at that time I had the matter referred to the Comptroller 
General because I thought there was sufficient question to require his 
opinion. The Comptroller General rendered his opinion on June 14, 
1952, which disallowed these two items. 

Senator Bisir. There was not anything to indicate that CAA in 
any way was going to disapprove these two items, was there? 

Mr. Lee. There was no question prior to the final signing of the 
grant of agreement or its modification—no question after that time 
until the final review of the project. However, there had been corre- 
spondence prior to that time indicating some question as to the eligi- 
bility of these two items. 

Senator Brste. I understand that. From the time of the signing of 


the grants-in-aid agreement up to the time of the final disapproval 
by the budget office there was nothing to indicate that they were going 
to be disallowed ? 

Mr. Ler. That is correct. 

Senator Monronry. Thank you very much, Mr. Lee. I appreci- 
ate your coming before us. I wish you would remain, if you could, 
Mr. Lee. 


STATEMENT OF JOHN H. MARTINY, LEGISLATIVE ATTORNEY, 
OFFICE OF THE COMPTROLLER GENERAL 


Senator Monroney. Mr. John H. Martiny, Office of the Comptroller 
General. 

Mr. Martiny, I think you have a statement prepared. Would you 
care to read that for the record ? 

Mr. Martiny. Mr. Chairman, I am John H. Martiny, legislative 
attorney, General Accounting Office. The Comptroller General ap- 
preciated your invitation to be here personally, but he asked me to 
come over this morning to explain the opinion of the prior Attorney 
General. He is of course rather tied up right now. ; 

Senator Monroney. We are glad to have you here. 

Mr. Marriny. Mr. Chairman, we appreciate your invitation to 
have the General Accounting Office present views on S. 218 and ex- 
plain the Comptroller General’s decision of June 4, 1952, B-108691, 
which brought about the situation for which relief is proposed by this 
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bill. The Comptroller General recommended against favorable con- 
sideration of this bill in his report to the committee on February 8, 
1955, B-110631. 

Mr. Chairman, at that time in connection with that report we did 
submit a copy of that decision so it may be the wish of the Chairman 
to have a copy of that decision and copy of that report placed in the 
record as you see fit. 

(The document referred to above is as follows :) 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington 25, February 8, 1955. 
B-110631 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate. 

DeaR Mr. CHAIRMAN: Reference is made to your letter of January 14, 1955, 
concerning bill S. 218, 84th Congress. 

Under dates of August 12, 1952, and February 3, 1953, we made adverse reports 
to the chairman of the Senate Committee on Interstate and Foreign Commerce 
on S. 3476, 82d Congress, and 8S. 400, 88d Congress, respectively. The provisions 
of those bills were identical with the provisions of the pending bill, 8. 218. In the 
report dated August 12, 1952, it was stated: 

“In a decision dated June 4, 1952, B—108691, to the Secretary of Commerce, 
this Office held that the part of the administration building constructed at the 
Clayton Municipal Airport which is referred to in the bill as an auditorium or 
pilots’ clubroom doesn’t constitute the type of facility as to which the Adminis- 
trator of Civil Aeronautics was authorized to obligate the Government under 
the terms of the Federal Airport Act (49 U. 8. C. A. 1101-1119). Also, it was held 
in the decision that, while authority in the Administrator to approve a reservoir, 
if he finds it necessary as an adjunct to an airport, may be implied under the 
Federal Airport Act, the authority to approve a swimming pool on the basis that 
it can also serve as a reservoir, regardless of the comparative costs of the two 
facilities, may not be so implied for the reason that a swimming pool, like the 
auditorium involved, could not be considered an item of ‘airport development’ 
within the meaning of the act. Accordingly, the Secretary of Commerce was 
advised that since it appeared that the town of Clayton had been paid all but 
approximately $3,800 of the amount of $88,061.13, representing 56.90 percent of 
the total project costs of $154,770, which included the cost of the items involved, 
no further payments should be made to the town under the grant agreement, and 
appropriate steps should be taken to collect from the town an amount sufficient 
to cover the unauthorized costs. A copy of the decision is enclosed herewith for 
your information. 

“As indicated in the decision, photographs of the items involved indicate that 
the part of the administration building representing the auditorium is at least 
twice as large as the administration building proper. Also, they show the so- 
called reservoir to be a conventional swimming pool. 

“The auditorium is shown to have been included in the project in order that 
the town of Clayton might be provided with a meeting place for various civic 
activities. In view of its size and plan, it was obviously not designed to be used as 
a pilots’ clubroom. The room of 40 by 42 feet included in the original plans for 
use as a combination clubroom and pilots’ lounge was deleted, and the auditorium 
involved, which the record shows to be 42 by 100 feet, was substituted in its 
stead. The latter is referred to in the correspondence dealing with its approval 
as an item of project costs as an auditorium, and it appears to have been approved 
by the Administrator solely on the basis that it would promote community activi- 
ties at the airport site and thereby indirectly promote aviation. However, as 
pointed out in the decision, the discretion given to the Administrator of Cvil 
Aeronautics under the Federal Airport Act may not properly be held to extend 
to approval for Federal aid of facilities which merely may be said to indirectly 
promote aviation. The language of the statute compels the conclusion that the 
Administrator’s authority in this respect is limited to approval for Federal aid 
of buildings and facilities which are required in connection with the operation 
or physical maintenance of a public airport as such. 
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“Besides the fact that the United States would not, for the reasons set forth 
in the decision, appear to be legally responsible for the items of cost involved, the 
facts in the case are not, in my opinion, such as to warrant equitable relief. The 
auditorium is not only twice as large as the administration building proper, but 
the cost of the former, $37,385, is shown to have been substantially in excess of 
the cost of the latter. Also, the cost of the auditorium was out of all proportion 
to the total project costs. It is inconceivable that the officials of the town who 
negotiated the grant could have believed that such an expenditure in connection 
with the construction of an airport of the size involved was justified from any 
aeronautical standpoint. Moreover, if a reservoir was needed at the project, 
which the facts of record do not establish, it should have been apparent to the 
town that such need afforded no justification for the construction of a conven- 
tional swimming pool, which must have cost several times what it would have 
cost to erect an ordinary reservoir sufficient for fire-fighting purposes at the 
airport. 

or the foregoing reasons, and for the additional reason that the granting 
of relief in this case would be taken as proof that the Congress did not intend 
that the Administrator of Civil Aeronautics was to be held to any standard, 
or within any limits, in making grants under the Federal Airport Act notwith- 
standing the language of the act, which indicates otherwise, it is recommended 
that the bill be not given favorable consideration.” 

The above report and the referred-to decision of June 4, 1952, B-108691, a 
eopy of which is enclosed, reflect our views in the mattter, and we have nothing 
to add at this time. 

As requested, two carbon copies of this report are also enclosed. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 





COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington 25, June 4, 1952. 
B-108691 
The honorable the SEcRETARY OF COMMERCE. 

My dear Mr. Secretary: Reference is made to your letter of March 19, 1952, 
with enclosures, requesting a decision as to the validity of a grant agreement, 
contract No. C4ca—5800, executed under authority of the Federal Airport Act 
(49 U. 8S. C. A. 1101-1119), for construction of certain facilities at the Clayton 
Municipal Airport, Clayton, N. M., insofar as it relates to what is referred to 
in a memorandum dated March 10, 1952, from the Administrator of Civil Aero- 
nauties to you, copy of which was transmitted with your letter, as “that part 
of the administration building that constitutes an auditorium or pilots’ elub- 
room” and “the fire reservoir, which was designed and constructed so as to be 
usable as a swimming pool as well as for the storage of water for fire-fighting 
purposes.” 

Section 4 of the Federal Airport Act provides as follows: 

“In order to bring about, in conformity with the national airport plan pre- 
pared and from time to time revised as provided in this chapter, the establish- 
ment of a nationwide system of public airports adequate to meet the present 
and future needs of civil aeronautics, the Administrator is authorized, within 
the limits of available appropriations made therefor by the Congress, to make 
grants of funds [on a matching basis] to sponsors for airport development as 
hereinafter provided.” [Italics supplied.] 

Section 9 provides: 

“(a) Submission.— 

“Subject to the provisions of subsections (b) and (c) of this section, any pub- 
lic agency, or two or more public agencies acting jointly, may submit to the 
Administrator a project application in such form, and containing such support- 
ing information, as may be prescribed by the Administrator and setting forth 
the airport development proposed to be undertaken. 

~ w * ” * * ¢ 


“(d) Ali such projects shall be subject to the approval of the Administrator, 
which approval shall be given only if, at the time of approval, funds are avail- 
able for payment of the United States share of the allowable project costs, and 
only if he is satisfied that the project will contribute to the accomplishment 
oj the purposes of this chapter, * * *” [Italics supplied.] 
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Section 12 provides: 

“Upon approving a project the Administrator, on behalf of the United States, 
shall transmit to the sponsor or sponsors of the project an offer to pay the United 
States share of the allowable project costs of such project. * * * If and when 
any such offer is accepted in writing by the sponsor or sponsors to which it is 
made, such offer and acceptance shall comprise a grant agreement constituting an 
obligation of the United States and of the sponsor or sponsors So accepting, * * * 

Section 13 provides: 

“Except as provided in section 1113 of this title, the United States shall not pay, 
or be obligated to pay, from amounts appropriated to carry out the provisions of 
this chapter, any portion of a project cost incurred in carrying out a project 
unless the Administrator has first determined that such cost is allowable, A 
project cost shall be allowable if— 

“(1) it was a necessary cost incurred in accomplishing airport development 
in conformity with approved plans and specifications for an approved project 
and with the terms and conditions of the grant agreement entered into in con- 
nection with such project ; 

“(2) It was incurred subsequent to the execution of the grant agreement with 
respect to the project, and in connection with airport development accomplished 
under such project after the execution of such grant agreement; * * * [Italics 
supplied. ] 

Section 14 provides: 

“* * * Payments under a grant agreement, in an aggregate amount of not to 
exceed 90 per centum of the United States share of the total estimated allowable 
project costs of the project, may be made from time to time in advance of accom- 
plishment of the airport development to which such payments relate, provided, 
that the sponsor certify to the Administrator that the aggregate of expenditures 
to be made from such advance payments will not at any time exceed the cost of 
the airport development work which has been performed up to that time.” 
{Italics supplied. ] 

Insofar as it relates to the questions here involved, “Airport development” is 
defined in the act as “any work involved in constructing, improving, or repair- 
ing a public airport or portion thereof, including the construction, alteration, and 
repair of airport administrative buildings * * *.” The term “airport” is defined 
therein as “any area of land or water which is used, or intended for use, for the 
landing and takeoff of aircraft, and any appurtenant areas which are used, or 
intended for use, for airport buildings or other airport facilities or rights-of-way, 
together with all airport buildings and facilities located thereon.” [Italics 
supplied. ] 

The grant agreement involved is shown to have been consummated on June 
29, 1949, by the acceptance by the town of Clayton, N. Mex., of an offer trans- 
mitted to it by the Administrator of Civil Aeronautics to pay on behalf of the 
United States 56.90 percent of all allowable project costs incurred in developing 
an airport at Clayton, with the provision that the maximum obligation of the 
United States payable thereunder was to be $100,000. The project is described 
in the grant agreement as follows: 

“Grade northeast/southwest runway, taxiways and apron; construct stabilized 
base for apron and approximately 1,000 feet on each end of runways; construct 
fire reservoir, administration building, waterline, powerline and access road: 
turfing all as more particularly described in the survey map and plans and 
specifications incorporated in the said project application ;” 

It is understood that the items of project cost here in question are shown in 
detail in the plans and specifications, referred to above. 

In his memorandum of March 10, 1952, to you, the Administrator of Civil 
Aeronautics states that construction work on the project was commenced July 
18, 1949, and completed July 11, 1950; that partial payments have been made to 
the sponsor by the Government from time to time as the work progressed until 
payments now total approximately 90 percent of the Government’s share of 
total estimated costs of the project; and that sponsor has requested final pay- 
ment, consisting of the balance of the Government’s share of the total actual 
costs which are found to be allowable project costs under the grant agreement 
and the Federal Airport Act. It appears from information obtained informally 
from the Civil Aeronautics Administration that actual project costs amounted 
to $154,770, of which amount $19,000 at least, represented the cost of the 
swimming pool and $66,413 represented the cost of the administration building ; 
that, of the latter sum, $37,385 was allocable to the auditorium; and that the 
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Government has paid the sponsor $84,269.02 toward liquidation of the Govern- 
ment’s 55.90 percent share of the total allowable costs. 

The question whether the United States became bound by the grant agree- 
ment to bear its proportionate share of the cost of the items involved depends 
on whether such items constitute a type of facility as to which the Administrator 
of Civil Aeronautics was authorized to obligate the Government under the terms 
of the Federal Airport Act. As indicated above, the discretion given to the 
Administrator under the act is limited to the approval of items of cost of airport 
development which will, in his opinion, contribute to the purposes of the act, 
namely, “the establishment of a nationwide system of public airports adequate to 
meet the present and future needs of civil aeronautics.” Moreover, the defini- 
tions of the terms “airport development” and “airport,” as given in the act, show 
clearly the types of facilities for which the statute was designed to authorize 
Federal aid, namely, facilities which are required in connection with the oper- 
ation or physical maintenance of a public airport as such. 

Photographs of the items involved, which were furnished to this Office by the 
Civil Aeronautics Administration, indicate that the part of the administration 
building representing an auditorium is at least twice as large as the administra- 
tion building proper. Also, they show the so-called reservoir to be a conven- 
tional swimming pool, with surrounding concrete sidewalk and bathhouses. 
The record shows that it is equipped with pump and fire-hydrant outlet so that 
the water therein could be used to some extent to fight fire at the airport. 

The record, as supplemented by certain correspondence supplied by the Civil 
Aeronautics Administration, shows that at the time the grant agreement was 
consummated the plans called for a room in the administration building of the 
dimensions 40 by 42 feet, which is variously referred to as a pilots’ lounge, club- 
room, or auditorium, but that an increase in the size of this room to 42 by 100 
feet was authorized by memorandum dated November 9, 1949, from the Director, 
Office of Airports, to the regional administrator, region IV, on the basis of the 
recommendation contained in a memorandum dated November 4, 1949, from the 
Chief, Airports Division, region IV, to the Director, Office of Airports. Said 
memorandum states, with respect to enlargement of the room, that “there is 
little doubt that the proposed enlarged room is in fact an auditorium” and that 
“we do feel that the proposed construction will help promote community activi- 
ties at the airport site and in this manner indirectly promote aviation.” [Italic 
supplied.] In the final inspection report of the Civil Aeronautics Administration 
it is stated that the Clayton Municipal Airport would be provided with a very 
pleasing and satisfactory facility housing, among other things, “a large clubroom 
available for meetings of civic clubs * * * permitting serving of dinners or 
banquets, and at the opposite end is a small stage with dressing rooms so that 
entertainment can be provided if desired at meetings held in the clubroom.” 

The record fails to show how approval happened to be given on November 9, 
1949, for expansion of what could have been regarded as a pilot’s lounge into 
an auditorium of the size shown in the photographs inasmuch as the regional 
administrator, region IV, had advised Congressman John B. Miles by letter of 
November 7, 1949, with reference to the matter, as follows: 

“The improvements underway at Clayton include among other things an ad- 
ministration building. One of the component parts of this building is a com- 
bination clubroom and pilots’ lounge, size 40 by 42 feet. The latest request of 
Mr. Edmondson and which we presume is the one to which you refer is that the 
length of this clubroom be extended to 100 feet and the plan modified so that it 
ean be used as a public auditorium. Under the policies established by the Admin- 
istrator of Civil Aeronautics, a public auditorium is not eligible for inclusion in 
a Federal airport project. As a result, we have been forced to advise Mr. 
Edmondson that we were unable to approve the modification and enlargement 
of the clubreom in such a manner as to provide an auditorium. 

“As I stated above, we are thoroughly sympathetic with the objectives of the 
city in this development, for we feel that an airport can quite properly be made 
a sort of civie center and thus result in benefit to all of the people; but since it 
has been determined that construction of the type improvements he mentions is 
beyond the intent of the Federal Airport Act, we felt that we had no recourse but 
to deny his request.” [Italic supplied.] 

However, regardless of the reason for the about-face of the Civil Aeronautics 
Administration with respect to the approval of the auditorium as an allowable 
item of project costs, the discretion riven te the Civil Acronauties Administrator 
under the Federal Airport Act may not properly be held to extend to approval 
for Federal aid of facilities which merely may be said to “indirectly promote 
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aviation.” As indicated above, the language of the statute compels the conclusion 
that the Administrator's authority in this respect is limited to approval for 
Federal aid of buildings and facilities which are required in connection with 
the operation or physical maintenance of a public airport as such. Since the 
auditorium involved obviously cannot be said to bear any relation to the purposes 
of the statute, the approval thereof by the Administrator is a nullity and does 
not operate to impose any obligation on the United States to bear any part of 
its cost under the grant agreement. (See 43 Am. Jur., Public Officers, see. 291; 
54 Am. Jur., United States, p. 570, sec. 60; Manhattan General Equipment Co. v. 
Commissioner of Internal Revenue, 297 U. S. 129, 184; Federal Crop Ins. Corp 
v. Merrill, 332 U. S. 380, 384; Brannan v. Stark, 82 F. Supp. 614, 617, aff. 185 F. 
2d 871, aff. by the United States Supreme Court on March 3, 1952; St. Paul 
Fire & Marine Ins. Co. v. Reynolds, 44 F. Supp. 868, 866; Young v. Julian, 97 F 
Supp. 370, 376.) 

Relative to the swimming pool, the record shows that the Superintendent, 
Airports Branch, region IV, advised the city manager of Clayton by letter of 
June 18, 1948, that preliminary plans for the Clayton project should be submitted 
to the district airport engineer at Santa Fe in order that an effort might be 
made to obtain a firm commitment from Washington on the questionable items 
of cost included therein, and that, in support of the proposed ‘‘swimming pool,” 
the city manager might point out “the plan to attract youngsters to the airpark 
in order that their interest in aviation would be stimulated, and your intention 
to devote whatever revenues that may be received from the swimming pool to 
the operation, maintenance and development of the airpark.”’ 

The city manager, in a letter dated July 26, 1948, to the district airport engineer 
at Santa Fe, advanced substantially the reasons suggested in the above letter 
for approving a swimming pool as an allowable project cost at Clayton. How- 
ever, it appears that, after writing the referred-to letter of June 18, 1948, to the 
city manager of Clayton, the Superintendent, Airports Branch, region IV, con- 
cluded that a swimming pool should not be approved, for the Assistant Superin- 
tendent, Airports Branch, Region IV, in a memorandum dated August 25, 1948, 
advised the acting district airport engineer that there appeared to be a question 
as to the eligibility of the cost of a swimming pool, and that, in view thereof, 
it was suggested that no definite commitment be given to the sponsor with respect 
to the eligibility of the item. The district airport engineer, apparently acting on 
the advice contained in said memorandum, advised the city manager of Clayton 
by letter of September 7, 1948, that there appeared to be a very serious question 
as to the eligibility of the cost of a swimming pool. He indicated that there 
were probably two courses of action open to the sponsor, namely, to construct 
the swimming pool with the sponsor’s own funds, without recourse to Federal 
aid, or to proceed with the design and construction of the swimming pool just 
as though it were an eligible Federal aid project, with the definite understanding 
that the review committee might decide that such portion of the project was 
ineligible for Federal participation. 

The record indicates that there was no further correspondence relating to the 
approval of the swimming pool between the regional office and the district office, 
or between either of those two offices and the sponsor or the Washington office 
of the Civil Aeronautics Administration, until 8 months later; namely, Decem- 
ber 6, 1948. On that date the superintendent of airports, region IV, advised the 
Acting Assistant Administrator for Airports by memorandum that the sponsor 
was preparing a project for Federal aid which included, among o'‘her i : 
“extension of a 4-inch city water main at the airpark ($14,000). 120,000-gallon 
water reservoir at the airpark ($46,000) * * *.”) The memorandum requested 
a predetermination with respect to the eligibility of the reservoir, which, it was 
stated, was considered necessary by the sponsor fer fire-fighting purposes in 
order to hold insurance premiums at a minimum “which would not be the ca 
if fire protection is solely dependent upon the 4-inch water main.” Also, the 
memorandum stated that it was expected that provision would be made for ade- 
quate pumping equipmént to utilize the water in the reservoir; that the reservoir 
would be used as an adjunct to an irrigation system which, although not proposed 
in the initial project, would be essential to the maintenance of adequate turf 
on the landing strips; that the question of eligibility arose from the fact that 
the sponsor proposed to design the reservoir in such a way that it might be used for 
a swimming pool, which would prove to be a valuable adjunct to the program 
for financing the maintenance and operation of the airport; that the installa- 
tion of a water main large enough to satisfy the requirements of the board of 


things 
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fire underwriters for minimum insurance premiums would probably cost well in 
excess of the cost of the reservoir even if the capacity of the town of Clayton’s 
reservoir was sufficient to fight a major hangar fire, which was doubtful; and 
that in view of the fact that the planned program for the State of New Mexico 
would not absorb all of the apportioned funds which would accrue to the State, 
it did not seem likely that any criticism could be directed at the Civil Aeronau- 
tics Administration for declaring the reservoir an eligible item of work. On 
the same date; namely, December 6, 1948, the Superintendent, Airports Branch, 
advised the district airport engineer by memorandum that he was submitting the 
question of eligibility of the reservoir to the Office of Airports in Washington, 
but that, even if an affirmative answer was received from Washington, the proj- 
ect, when submitted, should clearly answer certain questions for the record, 
including the following, to wit, (1) why it was not possible or practical to install 
a waterline to the airport which would make the reservoir unnecessary; (2) 
what penalties would occur in fire-insurance rates because of having the 4-inch 
water line if the reservoir were not built; and (3) to what extent the water 
in the reservoir would be used for landing-area irrigation, and how was irri- 
gation expected to be accomplished. 

My memorandum of January 6, 1949, the Assistant Administrator for Airports 
advised the regional administrator, region IV, that “with respect to the reser- 
voir which is planned for fire protection and irrigation, it is believed that such 
items in this work as are necessary for these purposes constitute an eligibile 
project; however, it is suggested that you submit plans for this work together 
with justification on that basis for determination of its eligibility.” [Italic 
supplied. ] 

The record indicates that the plans showing the reservoir were not submitted 
to Washington prior to the consummation of the grant agreement and that the 
only justification presented in support of the approval of the reservoir as an 
allowable project cost was contained in a letter from Mr. F. Turney, of the engi- 
neering firm employed by the sponsor to perform the engineering work for the 
project, to the district airport engineer, Santa Fe, N. Mex. Said letter dated 
May 20, 1949, stated that the waterline from the sponsor’s water system, which 
would consist of a 4-inch pipe, “will be of the type known as a dead end, that is, 
the system is not looped as is customary on all municipal water systems,” and 
since it was necessary to cut off a section of line in the municipal system when 
making repairs, connections, ete., in certain parts of the system there would be 
intervals when the project would be without fire protection of any kind. In this 
connection, it was stated that insurance companies would not write their rates 
on the normal conditions, but on the extreme condition, or that period when no 
water was available at the airpark, which made a storage reservoir mandatory 
on such type of system. The letter also stated that in a 4-inch line of a length 
in excess of 400 feet the hydraulic friction causes a loss of waterflow which 
results in subnormal pressure being delivered at the hydrant, and, further, that 
regardless of the size of the conduit to the project, there would still be periods 
when it would be out of operation due to cutoffs to make repairs, other connec- 
tions, etc., by reason of the dead-end feature. With respect to use of the water 
in the reservoir for irrigation purposes, the letter stated that there would be a 
small amount of waste water from the reservoir, enough “only for watering 
shrubbery around the reservoir and administration building.” 

It is to he noted that the letter contains no information with respect to the 
eapacity of the sponsor’s reservoir, the cost of installation of pipe of sufficient 
size to provide an adequate flow of water for necessary fire-fighting purposes, as 
compared to the cost of the 4-inch line, the difference in insurance rates on the 
4-inch line, or a dead-end line of adequate size, as compared to a loop line of 
4-inch size or larger, etc. Such information would appear to be necessary in 
order to determine whether a reservoir was needed for the project. 

The fact that the need for a reservoir was not asserted until after the regional 
officials of the Civil Aeronautics Administration had concluded that a definite 
commitment could not be given to the sponsor for the construction of a swimming 
pool, coupled with the fact that evidence of the kind requested in the memo- 
randum of December 6, 1948, from the superintendent, airports branch, to the 
district airport engineer, was not furnished in support of the asserted need 
therefor, indicates that the officials directly concerned with the approval of the 
reservoir may not have made a bona fide determination in concluding that a 
reservoir was needed. At the least, they appear to have acted without having 
in mind their administrative responsibilities and duties under the statute in- 
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volved. It is noted that the Civil Aeronautics Administrator has taken steps to 
prevent a repetition of what has happened in this case. 

However, while authority in the Administrator to approve a reservoir, if he 
finds it necessary as an adjunct to an airport, may be implied under the Federal 
Airport Act, the authority to approve a swimming pool on the basis that it can 
also serve as a reservoir, regardless of the comparative costs of the two facilities, 
may not be so implied. A swimming pool could no more be considered an item 
of airport development than the auditorium here involved, and for the same 
reasons. In view thereof, you are advised that no legal basis exists for payment 
under the grant agreement of any amount in excess of what is determined to be 
the cost of an ordinary reservoir of a size and type adequate for fire-protection 
purposes at the Clayton Municipal Airport. 

Accordingly, since it appears that the town of Clayton has been paid all but 
approximately $3,800 of the amount of $88,061.13, representing 56.90 percent of 
the total project costs of $154,770, which, as indicated above, includes the cost 
of the items involved, no further payments should be made to the town under 
the grant agreement, and appropriate steps should be taken by your Department 


to collect from the town an amount sufficient to cover the unauthorized costs 
here involved. 


Sincerely yours, 
(Signed) Linpsay C. WARREN, 
Comptroller General of the United States. 


Mr. Marriny. S. 218 would grant relief to the town of Clayton, N. 
Mex. from liability to the United States for amounts based upon 
certain project costs incurred for the development of Clayton Munic- 
ipal Airpark. 

The Federal Airport Act of 1946 authorized the Administrator of 
Civil Aeronautics to make grants of Federal funds on a matching 
basis to public sponsors for airport development. Each project cost 
must be determined by the Administrator to be an allowable project 
cost. However, one of the limits placed by the act on the Administra- 
tor is that a project cost must be a necessary cost incurred in accom- 
plishing airport development. If it is not a cost incurred in airport 
development, it is not an allowable project cost under the act. 

The Comptroller General’s decision held that the part of the ad- 
ministration building constructed at Clayton Municipal Airpark 
which is referred to in the bill as an auditorium or pilots’ clubroom 
does not constitute the type of facility which the Administrator was 
authorized to consider as necessary in accomplishing airport develop- 
ments. In other words, the cost of the auditorium was not a cost 
necessarily incurred in airport development. Also, it was held that 
while the Administrator may have authority to approve a reservoir as 
a facility necessary in accomplishing airport development, the au- 
thority to approve the swimming pool on the basis that it can serve as 
a reservoir may not be implied for the reason that a swimming pool is 
not an item necessary for airport development within the anne 
of the act. 

On the basis of that decision we believe that the Government. is 
obligated to pay only that portion of the actual cost of the auditorium 
and of the swimming pool which represents the cost of an ordinary 
reservoir and of an ordinary pilots’ lounge and briefing room adequate 
for airport purposes at Clayton Municipal Airpark. A computation 
on that basis results in an overpayment of $12,909.90. The town of 
Clayton claims that the Federal Government still owes the town the 
amount of $5,266.03. 
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The grant agreement entered into in June 1949, between the town 
of Clayton and the United States provides that the United States 
would pay 56.9 percent of all allowable project costs incurred in devel- 
oping an airpark at Clayton. It is true that the items involved were 
approved by the Civil Aeronautics Administration as items for air- 
port development i in connection with the Clayton Municipal Airpark. 

It is contended by representatives of the town of Clayton that since 
the expenditures for the items in question were made in good faith 
by the town only upon having had prior authorization by ‘those hay- 
ing ultimate discretionary authority that the additional amount 
claimed should be paid under the grant agreement, and that they 
should not be required to refund the $12,909.90, as requested by the 
Federal Government. There is no legal support for this contention. 

The legal liability of the Federal Government under the airport 
development program is limited by the provisions of the Federal Air- 
port Act. When the Civil Aeronautics Administration, acting as an 
agent of the Government, acted in excess of the authority vested in 
it by this act, the action from a legal standpoint is not an act of the 
Government. Such action does not operate to impose any legal obli- 
gation on the United States to bear any part of the cost resulting there- 
from. The legal authority for this rule is fully set forth in the C omp- 
troller General’s decision. 

The granting of relief in this case might be interpreted as indicat- 
ing that the law does not limit the Administrator of Civil Aeronautics 
to any standard or limits in making the airport grants, notwithstand- 
ing the language of the law. This may be particularly important 
should the Congress decide to expand the airport building program 
as proposed by “the bills now before this session of the Congress— 
S. 1855 and H. R. 2620. 

It is still our recommendation that the bill not be given favorable 
consideration. 

Senator Monroney. Thank you very much, Mr. Martiny. 

In the next to the last paragraph you state: 

The granting of relief in this case might be interpreted as indicating that the 
law does not limit the Administrator of Civil Aeronautics to any standard or 
limits in making the airport grants, notwithstanding the language of the law. 
It could be true that he is limited but if he has in his official capacity 
approved certain projects how are the municipalities far removed from 
Washington to be advised that he has misinterpreted the law? 

.Mr. Martiny. It would be impossible, Senator. 

Senator Monroney. He doesn’t have the legal counsel that the 
Comptroller General has, or precedents or anything of that kind. 

Mr. Marrixy. That is true. Of course we are bound by the legal 
principles. 

Senator Monronry. Certainly you are and as Comptroller General 
it is certainly your duty not to give an inch or vary in any direction 
from the strictly legal interpretation of the law, but is it not a fact 
that bills before the Congress seeking relief bring into play forces 
where branches of the Federal Government have exceeded their author- 
ity or through error caused the expenditure of money on the part of 
other branches of government and therefore relief is often granted in 
order to protect them from loss ? 
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Mr. Marriny. That is true. It is quite frequently, that the Con- 
gress does give what might be termed equitable relief. 

Senator Monrowey. The private bill route is one of those methods, 
historically I think. 

Mr. Marriny. That is true, but from the facts that we have in our 
records here, as we indicated in our report to the chairman of this 
committee, it was our view that the facts here do not justify equitable 
relief. 

Senator Monronry. Even though it is unquestioned that the Civil 
Aeronautics Administrator had approved fully those expenditures 
which were later questioned and held to be outside of the law ¢ 

Mr. Martiny. That is true. You see, at the time this discussion 
first came up there were regulations that specifically prohibited the 
approval of this type of item. The local officials of the Civil Aero- 
nautics Administration, with one exception, consistently objected to 
the approval of these items, right up until the final approval was given 
from the headquarters in Washington. 

Senator Monroney. But that does not negate the local opposition of 
the local man or the regional man if it comes through Washington 
approving it at the head ? 

Mr. Martiny. That is true. 

Senator Monronry. Therefore the greater authority has been that 
this expenditure is allowable because there is this interpretation from 
the main office. 

Mr. Martiny. We took the view, Senator, that these items were not 
the type of items that a man who, with full analysis, would have made 
a determination that they were items for airport development. 

Senator Monronry. But you have the testimony in the letters this 
morning that even though they suggest there might be some ques- 
tion, they say “Go ahead and file this additional work and see if it will 
clear,” and it did clear. 

Mr. Martiny. That is true, but the plans were never submitted to 
the Washington office. 

Senator Monronry. The project was approved by the Washington 
office. 

Mr. Martiny. That is right. 

Senator Monronry. There seems to be no question on that at all. 

Mr. Martiny. That is right. 

Senator Monroney. Both the large amount which was for a bigger 
auditorium, which was really not an auditorium at all—it was a big 
room there in the terminal building. 

Mr. Marriny. The pictures and information that we have show 
that it was what would commonly be called an auditorium. 

Senator Monronry. This was just a large room such as is found in 
almost any public building for a large meeting place, isn’t that true? 

Mr. Martiny. That is true. 

Senator Monronry. And it is pretty hard to convince a town that it 
doesn’t need that large a meeting place. I mean it is a question of 
what size it should be. 

Mr. Marrtiny. Those were not the criteria of course that should 
have been used. The criterion that should have been used is whether 
they needed that large a meeting place for airport development pur- 
poses. Of course that is where we had the differences of opinion. 
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Senator Brste. Mr. Chairman, just one question. 

Mr. Martiny, this grant agreement was entered into in June 1949¢ 

Mr. Martiny. That is right. 

Senator Bisie. There were two questionable items in that agree- 
ment. If the CAA Administrator had asked the Comptroller Gen- 
eral prior to entering into these agreements as to whether or not these 
were allowable items, how long would it have taken to receive an 
opinion from the Comptroller General ? 

Mr. Martiny. To use the actual facts that existed in the decision 
that was rendered, it was submitted sometime in March 1952 and the 
decision was rendered in June of 1952. 

Senator Brsie. Three months. 

Mr. Marriny. Three months. Using that as criterion, I do not 
think it would have been an unreasonable period of time and if they 
had requested that it be expedited, it easily could have been a matter 
of a month at the maximum. 

Senator Brste. The only point I want to make is that it occurs to 
me that there were two questionable items. Before signing the con- 
tract and permitting the city of Clayton to go ahead on the under- 
standing that it would be allowable, it would have been the better 
course to have asked an opinion first. 

Senator Monroney. It is rarely done? 

Mr. Marrtiny. It is quite frequently done. 

Senator Monroney. On that size of a project ? 

Mr. Marriny. Yes, on that size of project. But here you have a 
peculiar law. This law permits the Administrator in his discretion 
to approve the particular items or project that we will allow, so even 
during those years of 1949, ’50, °51, 52, there were little differences of 
opinion as to whether the General Accounting Office could question the 
exercise of the discretion by the Administrator, so they possibly 
should not be criticized too much during those years for not having 
submitted it, because of the broad language that is in this particular 
act. 

After this decision was rendered, where the Comptroller took the 
wy ion that there was a legal basis for questioning the discretion that 
1ad been exercised by the Administrator, provided it was outside of 
the basic authority of the act, and once that had been determined I feel 
sure that if another questionable case came up that it possibly would 
have been submitted in advance. 

Senator Brie. Was this the first opinion on this particular thing? 

Mr. Martiny. Yes. 

Senator Monronry. This was absolutely the first time that you did 
review the decisions of the Administrator as to turning down the 
costs ¢ 

Mr. Martiny. There was one other one. I am not sure whether it 
was before or after this. It was in the case of Fort Smith, where they 
had used the discretion in allowing a cost that the Comptroller Gen- 
eral thought was incurred before the date of the act, which was 1946, 
and the act had a specific prohibition in it to the effect that no cost 
incurred prior to May 13, 1946, would be an allowable item. There 
was an exercise of the discretion there because of the fact that the 
project agreement extended from the time before the act until after 
the act, that it was a cost that was properly allowable, and that would 
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be the only other case that I know of where the Comptroller took the 
position that it was not allowable, and I am not sure whether that de- 
cision was before this or after. In any event, I am sure you will be 
glad to know that in the Fort Smith case Congress has likewise 
granted relief. 

Senator Monroney. To Fort Smith? 

Mr. Marriny. Yes, sir. 

Senator Monroney. By a private bill? 

Mr. Marriny. No. It wasa public law. 

Senator Monronry. You haven’t had cases of administrative discre- 
tion on cocktail lounges and things of that kind that are often built 
into airport terminals, have you? 

Mr. Martiny. That has not come before us. 

Senator Monronry. Those would be administrative discretions as 
well, wouldn’t they ? 

Mr. Martriny. I could see that the Administrator could exercise his 
discretion in determining that it was necessary to have proper eating 
facilities and entertainment facilities at a large airport. Now whether 
it would be proper in every case or not of course I do not know, and 
if it wasn’t we feel that we would be in a position where legally we 
could question that determination if the record showed that it was 
not truly for airport development. 

Senator Monroney. Thank you very much, Mr. Martiny, for your 
statement and for appearing before the committee. 

Do Mr. Lee or Mr. Rothschild have anything more to add? 

Mr. Roruscuip. I have nothing, Mr. Chairman. 

Senator Monroney. Might I ask Mr. Lee to amplify, if he knows on 
this Fort Smith precedent. Can you give us a little more informa- 
tion on that ? 

Mr. Ler. Could I ask Mr. Hunter, of our General Counsel’s office, to 
speak on that? 


STATEMENT OF JOHN M. HUNTER, CHIEF, AIRPORT DIVISION, 
OFFICE OF THE GENERAL COUNSEL, CIVIL AERONAUTICS 
ADMINISTRATION 


Mr. Hunter. I cannot give you any details just from memory, Mr. 
Chairman. What Mr. Martiny said was entirely torrect. There was 
a case but I cannot recall whether it was before or after the Clayton 
case. There was a small amount disallowed by the Comptroller Gen- 
eral in that case, and I believe a relief bill was passed by the Congress 
in that case. 

Senator Monroney. Were the circumstances similar to this, where 
the Civil Aeronautics Administrator had approved the project for 
which the expenditures were held illegal by the Comptroller General ? 

Mr. Hunrer. The cases are entirely dissimilar in that in that case 
it was clearly a matter of determining the allowability of a cost under 
the project. Here in this case we have the question of the allowability 
of an item of development, and that is the only such case that—no, not 
the only—it is one of the few cases that has ever been the subject 
of a formal decision of the Comptroller General. 

I believe the Palmer, Alaska, project involved another such deter- 
mination, but I might say that of course the CAA is very careful to 
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consider the legal eligibility of items of development and does main- 
tain a legal staff that concerns itself with that problem, and inci- 
dentally we have made it a practice to work very closely with the 
Comptroller General on that and other types of legal questions under 
this act. We confer with them informally on many occasions. 

Senator Monronry. As to whether the en ojects or parts of projects 
would be allowable under the Airport Act ! 

Mr. Hunter. Yes, sir. 

Senator Monronry. Certainly it would seem to me that these cities 
or municipalities that are figuring on these projects or getting ready 
to build them and expand them are entitled to better advice than they 
received in th’s case from the Civil Aeronautics Administrator. If 
it is doubtful they certainly should be told in no uncertain terms that 
it is doubtful and that they are taking a far greater risk of losing their 
Government participation in that part of the project than was done in 
this case. 

Mr. Hunver. I believe most everyone would agree with that view. 

Senator Monronry. And you feel that there probably was some 
reason, in the error of the Civil Aeronautics Administrator, that is 
partly to blame for this difficulty that the town of Clayton finds 
itself in? 

Mr. Hunter. I think the CAA generally admits that a mistake 

yas made; yes, sir. 

Senator Monronry. Of course you are bound by the recommenda- 
tion of the Secretary of Commerce, in his statement as read here 
today, that you are in opposition to the bill ? 

Mr. Hunter. Yes, sir. I cannot express anything on that. 

Senator Monronry. And you would agree perhaps that there is 
some basis in equity for the town of Clayton to feel that they are the 
loser because of errors beyond their control ? 

Mr. Hunver. Well, as Mr. Rothschild said, the Department believes 
that that is a matter for the Congress to determine. 

Senator Monronry. Do you have anything further? 

Senator Brere. No questions, Mr. Chairman. 

Mr. Marrtrny. I have the date of that decision if you wish to have 
it: 115268, March 4, 1954, which was almost 2 years afterward. 

Senator Monroney. In other words, this was the first decision ever 
holding that some of these expenditures were beyond the realm of the 
Civil Aeronautics Act ? 

Mr. Martrny. As far as I know that is true. 

Senator Monroney. Mr. Edmondson, did you have anything further 
to add? 

Mr. Epmonpson. I believe not. 

Senator Monronry. If there are no further questions the committee 
will stand adjourned. 


(Thereupon, at 12:05 p. m. the committee was adjourned.) 





x 


















